Nel8 o s

BOAVMU)OLD() s ALM VL)

J3AM3NL J6N3IALNGIBNL LIZIANNL
N6LANGISNL LIIAIIMANLM
LI3IBENIAM AIBVIANAIBIRN TIABITN

LAW ano WORLD

INTERNATIONAL SCIENTIFIC
PEER-REVIEWED JOURNAL

OF THE EUROPEAN UNIVERSITY
INSTITUTE OF LAW

LAFAM @V 9 bMBENOM —
93960 310333930 LOFdOMHMOL LYo O™

LAW AND WORLD. —
Your, Guide in Legal World

odomobo
Thilisi

www.lawandworld.ge




JGOB0mMOoL LOYOHOTMGOOLM dMOOMJOO
International Recognition of Journal

GOkﬁgle OPEN ACCESS ; Crossref Ra AD

schoar I 0020000000 Ay g~ NN TV N

INTERNATIONAL
‘ ‘ STANDARD
. \ SERIAL
NUMBER

HEINONLINE T Dimensions

£ nternational Journal JOURNALS DIRECTORY OF
j Impact Factor I@/ MASTER LIST DOAJ i i

899mJd39y69070m0 LBBN0L LaBYLEIBY 3sLPboLAggdgMNs 33&MMa. Bobn 3mBoEns Ggndmyds oM gdoblgmeal
Jmbamob LoMmgsdanm 3mamganol JgbgEnamgdgol.

J9Mbasmo FanmdL Lagmosdmmobm emoEgbBosl CC BY-SA.

The authors of the articles published in this journal are each solely responsible for the accuracy of their respective articles.
Their respective views do not necessarily coincide with the views of the Editorial Board.

The journal holds International license: CC BY-SA.

3003000 Myadhmdo: NML3Ad 30363IMNII
099603060 Ggodghm©o: BMNG 3OOIVO3O
0bagmaligéo Hadbdol 3mtgdhemdo: 80MN03 0MdMbNdJ
©53000mbgde: 010360 Jo3IJdMddI
Chief Editor: IOSEB KELENJERIDZE
Technical Editor: NATIA GABEDAVA
Proof-reader of English text: MARIAM BOBOKHIDZE
Imposer: TAMAR QAVZHARADZE

30dm33gdmmds ,obo*
Publishing ,Dani“
ISSN 2346-7916

F9ebamols gamgdhtrmbymo 396bos 8gandmosm bommo F¢bamol 39d3396©8y: www.lawandworld.ge
The online version of the journal is available on the website: E-mail: info@lawandworld.ge



==

0MLId 30I6SIM0dI

30)030(*)0 (nngdOméo, lsoaémo—
3eabrobem badabomol poghembdo,
936®3ab gboggdboggpeb sggo-
mobgdnmo 3bmaqgbmbo

30ME30 COMBO0

lmaaé)m@ols de@méo, 336)07—
3ob gboggbbopghob 3bmagbembo

83600 I3

badsbomols Eadhmbo, gbo-
3mm bmdsgadab bobgmmdal
350336%003(50[) 36)0’)(83l5m(uo.
bogoboggmaemb bazmbbhogndom
babodobammb mogdzpmdsby

3336 50900
bogH0sdmbabm bedsbomal
Qo‘)d@o’)éo, 500)330[5 Jomo
bnbaroggmob bobgmmdol
bobgmdfogge gbaggdboggdob
abegobgdnmo 3bmaggbmbo

08856 QdWNSBNT0

lmaaé)m@ols de@méo, 336)07—
3ob boggbbopgdhob 3bmagbembo

30W30 JIHVdI

bo3sbomal Eadhmbdo, gbsd
2935bhogogmadol babgmmmdab
®dogmabols bobfogmam pboggéblo-
03hob 3bmagbmbo, spgmzsnho

dWIFLO60MHI CMBO0
gbo0d7bgob omdgb () myw30-

==

|OSEB KELENJERIDZE
Editor-in-Chief, Doctor of Intemational
Law, Affiliated professor of European
University

GIORGI GLONTI

Doctor of Law in Criminal Law and
Criminology, Professor of European
University

MERAB TURAVA

Doctor of Law, Professor of Grigol
Robakidze University. President of the
Constitutional Court of Georgia

LEVAN JAKELI

Doctor of International Law, Associate
Professor of Batumi Shota Rustaveli
State University

TAMAR LALIASHVILI
Doctor of Law, Professor of The
European University

SHALVA KURDADZE

Doctor of Law, Professor of Guram
Tavartkiladze Thilisi Teaching Univer—
sity, Advocate

ALEKSANDRE GLONTI
J.D. Candidate at Freiburg University.

300 bobgmmdal pboggbbongphol
bodsbmal dgzboghgdome
odhodob 3oboopspo.
bogbmsdmbobim 308gbnbog-
babmgdol 33mgzomo 3gbhéal

039399693 9o

064 §0Q005330T0

bodobamals pmgdymba, ggébm-
3ol gboggdbophghob 3bmaggbobo

356 33bb(MEOII
936039330606 3bmgdhob
bgemddmgebgmmo, g3émz03d0tab,
930 m30b boddmb, s3gbozols
0gbobhms sbmgosgool gbmgby-
molbogbmedmbobem ggbdgbdpe

00336 OIS0
bodsbmmab podhmba, ggbhm-
3ob 160396 boghgHob segomatg-
dgmo 3boggbmbo

0500300 EM®@OJI

bodsbmmal odhmboe, ggbom-
3ol gboggbbophghob sgogmabg-
3o 3bmggbobo

M06 808G0ITN)

03567 2030bodg0mols babgma-
3ol mdagmoliol babgmdfoggem
760396bo@gHob Sbmaobgdgmo
3bmagbmbo, bogobomggmml
003m35hmd dbeEesEeol fgzbo,
003™39(h0

33003063 WIBYR0
lsaaaé)m@ol) de@méo, 336)07—
3ol gboggdbohghob sqgogabrg-
3o 3bmggbmbo

30M&ma0 3MmddI
badsbogmab Eadhméo, bymbeb
bodo mé)baqpoo&)b 350336)[5003—
0ol 3bmggbmbo

30M&30 bo®0dd

bogoboggmmb badmgswmgdbog

bagdgos abbogghob (GIPA) bods-
(nmqpols o 30’)@00030[& bsmqpob

beogobgdnmo 3bmggbmbo

3060 096336 BObME3Y
936®37mo 0bbhohahob eo-
39609 Eobgdhmbo, gmgomo
936 ®356madgbhobo, gzbmzo-
33060l bagobge bogdgms gyé-
bagmal dmdgodo bgpsdhmbdo,
2030350 (3963dobos)

3006003 BIG0

396¢h0b gbogg®bopyghob bods-
bomob pogdhmbo (0bggmabo),
39000 bogobo s©dobobhbaigool
760396b0¢H0b 3bmagbmbo
(3963dsboo)

30bd 3(N3ddI

boaoémqpob de@)mé)o, 336)0’)0’)—
3ol gboggbboghghob sgomobg-
3gemo 3bmggbmbo

800330 326330
bodsbomal s30pgdogbe
de@)méo, 03030 536)30}@0[&
bobgmdfogm pboggbbogg-
0oL 308b6gbob, badsbamal o
beogoogmyéd dg3boghgdomo
030 hgHoeb bodsbomol og-
35603760l bgmadmgabgmo,
3boggbmbo

30003 60 3MD306LO
bodbbhgo gobmmobol dmgdg-
©0 3bmznbobdo. op3mgbool
©3dmy300g89e0 0bbhohgpheb
33393960 (933)

8963 b3AOLIGO
gmobdopol Ipopol bacmmge be-
bodobamrgmmb Jmbsdstoemy (533)

806006 3(WI

Panthéon-Assas-ols (Paris Il) gboggéb-
bo@gdob 3bmagbmba (boghe-
63900)

Founder of an International Cybersecu-
rity Company The Project Andromeda

ANNA CHIGITASHVILI
Doctor of Law, Professor of European
University

LEVAN MESKHORADZE

Head of the European Union projects,
international/national consultant of
the Council of Europe/American Bar
Association Rule of Law Initiative
(ABA ROLI)/Promoting Rule of Law
in Georgia (PROL0G)/Georgia Bar
Association (GBA)

BAKUR LILUASHVILI
Doctor of Law, Affiliated professor of
European University

TATULIDOLIDZE
Doctor of Law, Affiliated professor of
European University

ROIN MIGRIAULI

Associate Professor of Iv. Javakhish-
vili Thilisi State University, Member
of LEPL Georgian Bar Association,
Advocate

©9300 3MWI 850003 8363(ATN
3oe30boobmb gbogggbbopg- boggéabggool mogmols gsmemo-
0oL bydsbomal Emghmba, 3060 pboggbbopgob bade-
0600063 ool sz™zH0d bamob go3gmpghob sbmgo-
beogosgeal fggbo (539) bHgdgmo 3bmggbobo bazsbe

bodobomogdo (boggéobggmo)
EKATERINE LAPHACH KAKHA GOSHADZE

Doctor of Law, Affiliated professor
at the European University

GEORGE GORADZE
Doctor of Law, professor Sulkhan-
Saba Orbeliani University

GEORGE KHATIDZE

Associate Professor at the Georgian
Institute of Public Affairs, School of
Law and Politics (GIPA)

[ =)

HANS-JURGEN ZAHORKA

The director of European Institute
LLiberta”, Former member of European
Parliament, Chief Editor of European
Union Foreign Affairs Journal (EU-
FAJ), Advocate (Germany)

PATRICK C.R. TERRY

Doctor of Law at Kent University
(England), Professor of University of
Kelly Public Administration (Germany)

DAVID C. KOLBE

Doctor of Law at Valparaiso University,
Lawyer of Indiana State Bar
Association (USA)

Doctor of Law, Affiliated professor
of European University

MAMUKA SHENGELIA

Academic Doctor of Law, Head of the
Department of Law, Faculty of
Business, Law and Social Sciences,
Akaki Tsereteli State University,
Professor

. |

WILLIAM J. WATKINS

Acting prosecutor of South Carolina,
(representative at the Appeal Court).
Researcher of the independent Institute
of Oakland (USA)

MARK A. SPEISER
Judge of circuit court of Florida (USA)

MARTIN COLLET
Professor of Law at Université
Panthéon-Assas (Paris I1), (France)

MATTHIEU MEERPOEL

Associate Professor in public Law at
the Law Faculty of the Catholic Univer-
sity of Lille (France)



CONSTITUTIONALITY OF DISASTER MANAGEMENT ACT, 2005 ON
THE TOUCHSTONE OF FEDERALISM DURING COVID-19 IN INDIA
Dhrvin N. Dosani, DR. Tarkesh J. Molia, DR. Vikash Kumar Upadhyay

WOMEN'S VULNERABILITY AND STATE RESPONSIBILITY
IN CHINA'S FAMILY — PLANNING POLICY

Fang Gao, Ruina Feng

TOWARDS A COMMUNICATIVE MODEL OF LANGUAGE

OF INTERNATIONAL LAW: FROM LINGUISTIC SIGN

TO COGNITIVE COMPLEMENTS

Ali Mashhadi, Mohammad Ali Kafaei Far, Seyed Mohammad Hossein Mirzadeh

STATUS OF LLC SHAREHOLDER AND FORMS OF OBTAINING IT
(Comparative-legal Analysis)
Ekaterina Pipia
ddb-0b 39OB0OMMOL LOAIOILO @I 3OLNO 30CJdNL VBMEM3IB0
(@gotgdomo bodoMmadfogo vbogmodo)

93009069 BO®WNO

93330003MJdNL 3uMA@0BdY: 3aMdat™a®@I JBbM 30M0 VS
dJdadM0 dbb3IM3CM0
01505M 333300
THE RAPE PARADIGM: VIOLENT STRANGER VS
WARRIOR VICTIM

Tamar Gegelia

0LAJIMAVAMEMOLM dMMANL LUZIMTIACO LAIMTIAEMMOLM

©J9 33tdM bAdAMAMdA6 303amOIJbIAa0

805 amoMnad30emn
INTERNATIONAL LABOR LAW IN RELATION TO INTERNATIONAL
AND PRIVATE LAW

Gia Liluashvili




d3010MMLNBENLAOIMO B06IICPTMPIBMBY
(dobropmo 3Mogmogo — 9.6. ,.ID dofMoomgdob bogda”)
935 gmEnfndy

CONSCIENTIOUS OBJECTION

(Georgian approach — case of “ID Cards”)

Eva Gotsiridze

bLIbJIMIBENBML 30NPISGIMMIBIBN bIJL(MBdMNO3 CI6I3VAMIB0)V6
d03um0)3800) 9@130V60L JIBVCNJBA0I A3MM3ITNN LALVFIMOITMUL
3MaBIMIBNICN0 badamOICMOL 30bI@300)
boB0 xobgbsd3nman
OBLIGATIONS OF THE GOVERNMENT CONCERNING SEX
OFENCES ACCORDING TO THE EUROPEAN COURT
OF HUMAN RIGHTS CASE-LAW

Nazi Janezashvili

dd©@0aB0v 9@3060LOMIBOICD ©I3Jdd0

Lagnmdg Hmhndos
MEDIATION IN ADMINISTRATIVE DISPUTES

Salome Tsurtsumia




#18, s330b0m, 2021

Dhrvin N. Dosani and others

CONSTITUTIONALITY OF DISASTER
MANAGEMENT ACT, 2005 ON THE
TOUCHSTONE OF FEDERALISM
DURING COVID-19 IN INDIA

Dhrvin N. Dosani

Student of LL.M. Institute of Law,
Nirma University, India

DR. Tarkesh J. Molia

Associate Professor, Institute of Law,
Nirma University, India

DAR. Vikash Kumar Upadhyay

Assistant Professor, Institute of Law,
Nirma University, India

KEYWORDS: COVID-19, Federalism, Disaster Management

ABSTRACT

As per 7t Schedule of Constitution of India, 1950 there is sub-di-
vision of three lists namely Union list, State list and Concurrent list,
which gives a detailed insight of powers of law making with both Centre
and State in our country. Due to this both Centre and State have their
exclusive domain wherein they can exercise their law-making power.
During this exercise of power, which has been so specifically demar-
cated, can there be dispute of any kind? Answer is yes, Centre has
often encroached upon exclusive domain of State subject matters by
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passing laws on such subject(s). The prominent
example of it is the exercise of power under the
Disaster Management Act, 2005 which came
to be invoked by Centre for issuing guidelines
binding on States in light of prevention of glob-
al pandemic being COVID-19. Public health and
sanitation are a specific field of legislation under
Entry 6 of List Il, implying that States have ex-
clusive power to legislate upon matters wherein
public health is an issue, however despite of that
Central Government laid down an array of guide-
lines during the COVID-19 pandemic directing
States to enforce those guidelines. In this article,
the main focus will be regarding constitutionali-
ty of those guidelines issued by Centre and the
interpretation laid down by the Judiciary in re-
gards to similar incidents. Furthermore, the his-
tory of enactment of Disaster Management Act,
2005 and how the powers exercised under the
guise of it, will be analyzed in order to arrive at
a reasonable conclusion in relation to the pres-
ent issue. Moreover, upon this premise of issu-
ance of guidelines by Centre under the DMA Act,
2005, the Indian Federalism would be discussed
upon the touchstone of judgements delivered by
Hon’ble Supreme Court in said regard and by
briefly comparing same with other federal juris-
dictions such as United States. The entire Paper
will be a blend of descriptive, historical, compar-
ative and analytical approach.

INTRODUCTION

The world was not prepared for a pandemic
like COVID-19 and it came as a huge blow fi-
nancially and even otherwise for everyone who
were just carrying on with their usual lives. No
one anticipated something like this, and it is
even strange to say now that a virus has halt-
ed the activities going around the entire globe
for almost one year since March-2020. Specifi-
cally speaking, as like others, India was also not
ready for something like this and since the first
nationwide lockdown, the Government is trying
to curb down the spread of virus as effectively
as possible. Some good news in this situation is

that presently, vaccines are invented and have
been started to get distributed to the public by
the Government. What is now required to be un-
derstood in this scenario, is the legal backing of
decisions undertaken by the Government during
the pandemic. Moreover, India is a federal coun-
try like United States, where powers are distrib-
uted between State and Centre and in this prem-
ise, it is important to understand the legislative
and constitutional relations between Centre and
Sate during the time of a disaster like COVID-19.
In short, the constitutionality of guidelines issued
by Central Government through Home Minis-
try during pandemic will be reviewed upon the
touchstone of Constitutional provisions in align-
ment with the federalism prevailing in India. On
24.03.2020, Disaster Management Act, 2005 was
invoked wherein the National Disaster Manage-
ment Authority under the guise of Section 6(2)(i)
directed all the respective State Government to
impose lockdown for a period of 21 days initial-
ly'. The same came to be extended from time to
time looking at the situation of COVID-19. Now,
the interesting part here is that Public health and
sanitation are a specific field of legislation under
Entry 6 of List Il, of Schedule VII of the Constitu-
tion, implying that States have exclusive power
to legislate upon matters wherein public health
is an issue. So, did Centre have powers to issue
guidelines making it mandatory for States to ex-
ecute the same? Moreover, isn’t this kind of atti-
tude fatal to federal structure of India? These are
essentially the issues which will be discussed in
the present article.

1. FEDERALISM IN INDIA

It is important to understand the federal-
ism in Indian in order to assess the situation of
COVID-19 and Centre State relations. Firstly,
Article 1 of the Indian Constitution provides that
India shall be union of States. What this means
is that unlike other federal countries, India was a
product of Unitary system being dissolved into a

1 https://prsindia.org/files/covid19/notifications/143.
IND_Citizens_Order Lockdown Mar 24.pdf.

Dhrvin N. Dosani and others
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federal system. So here, the states did not come
together in order to form a Union, rather it was
vice-versa. In this background following are the
features of Indian federalism:

1. In Indian system, there is a dual polity
meaning there are both State and Central
governments.

2. Schedule VIl of Indian Constitution enu-
merates three lists wherein powers are
divided between State and Central Gov-
ernment. There is State List (Conferring
exclusive powers to State), Central List
(Conferring exclusive powers to Centre)
and Concurrent List (Conferring powers
on both State and Centre). However,
here it is pertinent to mention that resid-
uary powers in India lie with the Central
Government.?

3. InIndia there is an independence of Judi-
ciary from Legislative and Executive. As
per Article 50 of the Constitution it is spe-
cifically provided that Judiciary shall be in-
dependent of Executive. Also, Article 124
establishes provision for Supreme Court
of India, which in turn implies its indepen-
dence.

4. Indian Constitution is a rigid constitution
wherein Article 368 provides for certain
amendments to the Constitution requir-
ing special majority. Moreover, as per
Kesavananda Bharti Judgement®, basic
features of Constitution cannot be even
amended under the guise of Article 368
by the Parliament.

5. Indian Constitution is a written constitu-
tion unlike that of countries like United
Kingdom.

6. In India there is supremacy of Constitu-
tion, which implies that it is the supreme
law of land. In fact in the case of Minerva
Mills & Ors. V. UOI & Ors.*, Hon’ble Su-
preme Court held that Government, Leg-
islature, Executive and Judiciary are all

2 Article 248 of the Constitution of India, 1950 read with
Entry 97 of List I of Seventh Schedule of Constitution.

3 AIR 1973 SC 1461.

4 1981 SCR (1) 206.

bound by the Constitution and no one is
above or beyond the Constitution.

2. JUDICIARY'S VIEW OF INDIAN
FEDERALISM?

Not going into details, succinctly stating judi-
ciary’s view, the most important one was deliv-
ered by Hon’ble Supreme Court in the case of
Keshavananda Bharti wherein it termed ‘Feder-
alism’ as a basic structure of Indian Constitution
which cannot be amended by the Parliament.
Post that J Krishna lyer in the case of Shamser V.
State of Punjab®held that “The law of our Consti-
tution, any student of Indian political history and
of comparative constitutional systems will agree,
is partly eclectic but primarily an Indo-Anglian
version of the Westminster model with quasi-fed-
eral adaptations, historical modifications, geopo-
litical mutations and homespun traditions-basi-
cally a blended brew of the British parliamentary
system, and the Government of India Act, 1935
and near-American, nomenclature-wise and in
some other respects”. After that, J. Bhagwati in
the case of UOI V. Sankalchand® mentioned that
Indian Constitution can be described as Federal
or Quasi-Federal.

However, apart from the aforesaid judge-
ments, true nature of Indian Federalism could
be identified from the earliest case of State of
West Bengal V. UOI” wherein Hon’ble Supreme
Court discussed the nature of Indian federalism
in detail. Hon’ble Supreme Court held that Indi-
an Constitution is not actually and completely
Federal in character. It was held that basis of
power distribution as per the Seventh Schedule
of Indian Constitution is that local problems be
assessed by the States and residue of those
are left with the Centre. Moreover, it was held
that absolute sovereignty does not rest with
States in India and Parliament is competent to
legislate upon the subjects as mentioned in the
List | and Il of the Indian Constitution, even

5 1975 SCR (1) 814.
6 1978 SCR (1) 423.
7 1964 SCR (1) 371.
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if some other entry of List Il mentions similar
content.

From the aforesaid, it can be said that nature
of Indian Constitution is a federal constitution
leaning towards Centre or having strong Centre
or Quasi-Federal. This is so, because Centre
herein has residuary powers and the fact that
the structure of Indian politics in general grants
more power to Centre than the States. This can
be seen from constitutional assembly debates
wherein Jawaharlal Nehru, who is the 1st PM of
India said “it would be injurious to the interests of
the country to provide for a weak central author-
ity which would be incapable of ensuring peace,
of coordinating vital matters of common concern
and of speaking effectively for the whole coun-
try in the international sphere™. Hence, from this
we can say that India has always been a country
with Strong Centre which was also the vision of
the constitutional makers of the country.

3. DISASTER MANAGEMENT ACT,
2005

The preamble to Disaster Management Act,
2005 (in short “The Act”) provides that it is “An
Act to provide for effective management of di-
sasters”. This act came into force on 23.12.2005.
Basically, The Act was brought in the wake of
Tsunami which took place on 26.12.2004 and it
was enacted under List lll Entre 23 of Schedule
7. Reason for this law to be enacted under Con-
current List was to provide States with a liber-
ty to formulate their own laws in order to deal
with State Specific situation. Section 3 of The
Act makes provision for establishment of a Na-
tional Disaster Management Authority (“NDMA”)
which is a National authority with Prime Minis-
ter as a chairperson. Section 5 bestows Central
Government a duty to provide NDMA with offi-
cers and employees as it deems fit. Section 6
of The Act empowers NDMA to lay down guide-
lines and policies in order to tackle the disaster.
Similarly, the Act also provides for establishment

8 Volume V, 20.08.1947, Constitutional Assembly
Debates.

of State and District level disaster management
authorities which are required to work in co-or-
dination with NDMA. Central Government and
NDMA are also conferred with sizeable powers
under the Act wherein, for the purpose of man-
agement of disaster, any directions or guidelines
can be issued by the Centre and this power is of
overriding nature by-passing any other law ex-
isting or having force in India.® These slews of
directions could be issued to mandate all State
Governments, State Authorities etc. to follow and
comply with them. As per these provisions, State
Government may make their own laws and is-
sue directions not mentioned by NDMA but they
cannot deviate from directions already issued by
National Authority and only leeway given to them
is to impose harsher restrictions looking at local
situation.

4. 1S THE DISASTER
MANAGEMENT ACT,
2005 A TOP DOWN APPROACH?

Looking at the provisions of the Act, it can
be implied that it leans towards more Top Down
approach with Central Government having ex-
tensive powers under the Act. These powers are
so wide that State Governments irrespective of
any law in force, are required to comply with the
directions given by Centre. However, if the pur-
pose of the Act is looked upon, it aims towards
the effective management of disaster. In a situ-
ation like COVID-19 wherein it is of extreme im-
portance that State and Centre practice co-op-
erative federalism, the Act comes in as a rescue
and it provides for a proper combination of Top
Down and Bottom Up approach. To understand
the previous statement, we have to understand
the same keeping in mind the premise of afore-
said judgements and characteristics of Indian
Federalism. As seen from above, India is not a
truly federal country for the reason that States
here do not possess their own separate Consti-
tution and the fact that it can be amended at the
instance of Centre and not States.

9 Section 35, 62 and 72 of The Act.
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Hence, looking at aforesaid, we can examine
The Act, as to whether it is constitutionally cor-
rect in light of Indian federalism or not? The Act
provides for States to develop and form SDMA
which is akin to NDMA, as per this the plan of
every individual state is to be adopted and final-
ized by SDMA and not NDMA. This shows the
flexibility given under the act respecting their fed-
eral nature so that they can impose provisions
in the plan as per their local situation irrespec-
tive of guidelines rendered by Center. However,
it is to be kept in mind that directions of NDMA
are to be strictly complied with and it is only the
addition to those directions that are permitted
under The Act. Therefore, there is a mixture of
top down and bottom-up approach because the
states are given powers to handle their respec-
tive situation while being in consonance with
the guidelines issued by the Centre in the said
regard. The pandemic of coronavirus brought
about an absolute halt for the entire nation due
to which it was of extreme importance that Cen-
tre issue guidelines which are relevant for the
entire country and states can alter those guide-
lines looking at vulnerability of their particular re-
gion. Now as we have seen from the judgements
stated above that the federal structure of Indian
constitution leans toward having a strong Cen-
tre and in that premise The Act which provides
for Centre to issue guidelines during a disaster
is constitutionally valid and also provides an in-
stance for cooperative federalism to exist in In-
dia. Also, the powers given to NDMA under The
Actis not showcase of dominance of Centre over
States, but rather it shows the responsibility un-
dertaken by the Centre to provide necessary and
uniform guidance in a situation like this, which is
a global pandemic, and allowing States to micro-
manage at their own level, which was exactly the
vision of Constitutional framers of the nation. In
this the Central Government has already provid-
ed adequate assistance to the States requiring
financial aid, military forces and requisite materi-
als, showing that the current federal structure of
India, is appropriate and effective. Moreover, if
there are uniform guidelines for States to follow,
it makes their job easier to amend those guide-

lines as they already have a pro forma of same
ready. COVID-19 is a universal situation where-
in almost all the nations have taken similar pre-
cautions to contain the spread of virus; hence,
in this situation, the guidelines by Centre under
DMA Act, 2005 were in complete alliance with
the Constitutional framework of India.

Moreover, it is important to note that unlike
declaration of emergency under Article 352 of
the Constitution of India, 1950, wherein except
Article 20 and 21, other fundamental rights may
be suspended by the Government, in the present
situation the Centre cannot pass any guideline
which affects either of the Fundamental rights of
the citizens and upon passing of any such guide-
line a person may approach the High Court un-
der Article 226 and similarly Supreme Court un-
der Article 32 of the Constitution of India, 1950.

For instance, guideline/s for lockdown and
taking appropriate measures including detention
of persons who are violating the guidelines can
be termed to be in consonance with the object of
the said act as the purpose of those guidelines is
to contain or mitigate the disaster (COVID-19).
However, guidelines passed shall also not violate
any of fundamental rights of the citizens in any
manner such as Capital Punishment for violation
of guidelines or levy of excessive fine against vi-
olators. The similar circulars have been issued
by nations such as Saudi Arabia and Australia
recently. This makes it clear that Centre do not
have unfettered powers under The Act and their
only job is to provide a necessary framework for
States to follow and comply.

CONCLUSION

The issuance of guidelines under DMA Act,
2005 is constitutionally valid and same cannot
be challenged as India unlike United States do
not follow strict Federalism. Here, the Centre
has absolute power to legislate on any subject in
List-1 and 11l along with having residuary powers.
As Disaster is not included in either list, Central
Government framed Disaster Management Act,
2005 under Entry 97 of List | making the said act
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competent and the content of The Act in con- each State to follow without which, every State
sonance with the Indian Quasi Federal nature. would have made different arrangements and
Moreover, the role of Centre has been pivot- difference in spread of virus in States would be
al during this crisis and considering the same, huge in numbers.

it was important to have uniform guidelines for
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ABSTRACT

Reproductive vulnerability is a pervasive social issue that requires
efforts from multiple government departments and social groups to
solve. However, China has traditionally focused on the reproduction
function of the family and marginalized women's reproductive autono-
my and related rights. Based on the overview of the existing literature,
we have a better understanding of the fertility experience of Chinese
women when facing the fertility policy, focusing on their continued harm,
neglect and vulnerability during the process of changes in the fertility
policy. Through research, we can not only analyze the work-family di-
lemma that women have been in for a long time but also an in-depth
analysis of low fertility intentions of Chinese women under the pro-
natalism policy. The vulnerability of Chinese women to childbearing
is caused by the following factors: women’s socio-economic status,
the concept of marriage and childbirth in society, the control of the na-
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tional fertility policy, and the availability of fertility
support system arrangements. We suggest the
amendment of the family-planning policy should
be accompanied by a series of arrangements
for family support, such as establishing a repro-
duction-friendly environment, promoting social
gender consciousness in all aspects, reducing
women's household burden, and actively elim-
inating gender discrimination in the workplace.
Then, women's reproductive vulnerability can be
mitigated, and the gender structure can be bal-
anced.

Introduction

The Civil Code of the People's Republic of
China was adopted and promulgated at the third
Session of the 13th National People's Congress
of the People's Republic of China on May 28,
2020 (The National People's Congress of the
People's Republic of China, 2020). One of the
most noteworthy aspects of the Civil Code in the
area of family law was the cancellation of the
family-planning policy, once the core content of
China's family law. The cancellation of the fami-
ly-planning policy means a transformation of Chi-
na's population policy and a major change in the
field of family law that may even change the new
family structural pattern formed in China since
the implementation of the one-child policy nearly
40 years ago (Shi & Li, 2020). The shifting per-
ception of Chinese people's cognition of family
and marriage functions as well as the causes of
the changes in China's population legislation are
under discussion (Yang & He, 2014).

At present, research on China's family-plan-
ning policy is mostly conducted from the per-
spective of demography and economics. Demo-
graphic research generally focuses on Marxist
population reproduction theory or draws lessons
from Western population theory to study Chinese
family-planning policy (Chen, 2020; Liu et al.,
2016; Lu, 2020; Luo & Song, 2020; Shi, 2014;
Wang et al., 2020; Yuan, 2016; Zhu, 2020). Stud-
ies conducted from the perspective of economics
generally analyze the changes and main prob-

lems in China's population structure and charac-
teristics, predict the population size and discuss
the impact of population structural changes on
social and economic developments (Chi, 2015;
Guo et al., 2015; Li & Zhou, 2018; Wang, 2020).
There is also academic research on fertility poli-
cy that focus on low fertility desire of women (Li
et al., 2020; Wu, 2020; Yu, 2020; Zhao, 2020).

However, few studies have analyzed the
whole process of the family-planning policy en-
tirely from the perspective of women and how
women have entered a state of vulnerability
due to the gradual withdrawal of state respon-
sibility for reproduction along with economic re-
form. Furthermore, no matter how turbulent the
family-planning policy, the core group involved
in it-women-has been absent throughout the
changes in policy. From the population-boosting
policy to the one-child policy and then the two-
child policy, women benefited little from chang-
es in the policy, but the harms were multiplied
(Zhu, 2020). From forced abortions to workplace
disadvantages, women seem to have been the
greatest victims of population policy shifts.

The purpose of this paper is to explore the
process and causation of family-planning policy
changes, analyze the policy’s negative impact on
women, expound on the double harm to women
caused by the implementation of the family-plan-
ning policy and changes in it, and summarize the
reasons for the present low fertility willingness
of women. Women's requirements for a decent
quality of life and consciousness raising have
been accompanied by a decline in fertility desire
(Guo & Tian, 2017; Li & Zhou, 2018).

Family law should not be the last territory of
the patriarchy. Choosing whether to give birth
is a right for women rather than a bargaining
chip for the development of a male-dominated
society. Only by enhancing the state’s respon-
sibility, including the establishment of a repro-
duction-friendly environment, promoting social
gender consciousness in all aspects, reducing
women's household burden, and actively elim-
inating gender discrimination in the workplace
can women's fertility desire be improved and the
gender structure balanced.

Fang Gao, Ruina Feng
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1. THE LAW OF FAMILY
PLANNING

1.1. One-child policy and
sacrifice of women

In ancient China, pronatalism has been
passed down as customary law. At the begin-
ning of the founding of the People's Republic of
China, the policy of encouraging childbirth con-
tinued to be adopted. The government encour-
aged childbearing through methods such as
rewarding mothers who had more children and
emphasizing ‘strength in numbers’. Advances in
health and improved living conditions led to high-
er birth rates, lower death rates, and longer life
expectancy. China's population exploded from
540 million in 1949 to 960 million in 1978 (Na-
tional Bureau of Statistics of China, 2020). This
explosive population growth imposed great pres-
sure on society at that time that was reflected in
many aspects, such as food, clothing, housing,
transportation, education, health, and employ-
ment. In the early 1970s, the government be-
gan advocating the slogan ‘Only one child will
do, two children is ideal, three children are too
many’ (Zhu, 2013). In the late 1970s to 1980s,
China began to formally implement the one-child
policy. In September 2002, the Population and
Family-Planning Law came into force, and the
one-child policy was recognized by the law.

The one-child policy effectively controlled the
rapid population growth and eased the pressure
of the population on resources and the envi-
ronment, imposed state constraints on the con-
sumption of the new population and increased
the accumulation of national funds; and reduced
the working-age population and the pressure on
employment. At the same time, the one-child
policy was also associated with extensive social
problems, particularly for women. Gender imbal-
ance is exacerbated by family planning in China
(Zhang, 1997). Many pregnant women abort fe-
male fetuses because Chinese parents tradition-
ally prefer boys. The ratio of male to female ba-
bies was out of balance and rose from 107.4:100
in 1980 to 121.1:100 in 2004 (ChinaTransparen-
cy.org, 2015). Baby girls are abandoned or killed

after birth, sex selection is performed before birth
(through ultrasound and other means to identi-
fy the sex of the fetus, girls are discovered and
aborted), or newborn girl infants are not regis-
tered after birth (Burns, 1983).

In population and family-planning law, the
state encouraged families to have only one child
per couple: ‘Couples of childbearing age are ex-
pected to conscientiously implement family plan-
ning, contraception, and birth control measures.’
However, the reality is that women were forced
to have contraceptive devices, tubal ligations,
and abortions."

The realization of a couple having only one
child in China was a large change to traditional
customs. lIronically, a large number of Chinese
women were indirectly granted the right to work
and participate in social activities under the prem-
ise that their birth right was tightly restricted. The
status of women also improved in terms of the
rules of inheritance law. Individuals and families
accepted the birth restrictions and, following the
law and family-planning regulations, regarded
the only child in the family as the heir (regardless
of whether that child was a boy or a girl). China's
patriarchal inheritance rules were scattered with-
in one generation. Within a family, a brother may
still have a privilege of inheritance over his sister,
but an uncle or nephew no longer has a superi-
or right of inheritance over a biological daughter.
Family shrinking is also a leap forward in China's
development towards a modern, equal society.

1.2. Two-child policy and danger
to women

China's working-age population experienced
an unprecedented absolute decline in 2012 (The
State Council Information Office of the People's
Republic of China, 2012). At present, the ad-

1 In China, women are the main object of contraception
and birth control. More than 85% of contraceptive
operations are performed on women. According to the
“China Health Statistics Yearbook 2010,” from 1980 to
2009, there were 286 million intrauterine implants for
women, 99 million tubal ligations for women, and 275
million abortions.
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verse impact of the low birth rate on the economy
and society is beginning to show. China's demo-
graphic dividend has run out. The aging of soci-
ety, rising labor costs, increasing social security
pressure, and other issues have emerged. The
government's immediate solution to these prob-
lems is to increase the population (Feng, 2014),
and experts believe that population policies that
encourage childbearing will help ease the social
pressure caused by China's aging population
(Liu, 2013; Yang, 2004; Yu, 2000).

In 2010, the number of one-child families
in China reached 150 million. The sixth census
revealed that the total fertility rate in China was
only 1.18%, and the situation was even more se-
rious in large cities such as Beijing (0.71%) and
Shanghai (0.74%) (Ji et al., 2020). In November
2011, a policy allowing couples to have a second
child if both parents were the only child in their
family was fully implemented across China. In
2013, the policy allowed couples to have a sec-
ond child if either member of the couple was the
only child was implemented. In 2016, China im-
plemented the two-child policy countrywide.

However, with rising incomes and urbaniza-
tion, fertility continued to fall even after China
fully implemented the two-child policy. The sta-
tistics showed that 17.23 million Chinese infants
were born in 2017—630,000 fewer than in 2016.
The birth rate was 12.43 per thousand, less than
0.52 per thousand, since 2016 (Zhang, 2018).

For women, the natural protagonists of fertili-
ty, balancing work and family is a perennial topic
in their lives. Women undertake the task of re-
production, but the state impose women's child-
birth costs on employers and female employees
through legal coercion, inevitably leading to units
with more female workers bearing higher female
fertility costs and directly leading employers to
prefer male employees.? With only one child,

2 According to the White Book "Gender Equality and
Women's Development in China", in 2013, the number
of women employed nationwide was 346.4 million,
accounting for 45% of total employment. Men account
for 55%, and the gap between the two is not obvious
in proportion. However, in terms of figures, among
the total employed population of 769.77 million, the
number of employed men is 423.38 million, which is

there was a significant reduction in housework
and dependent care, allowing women more time
to work. Now, women are again facing a prona-
talist policy that will place them in a more fragile
labor relationship. The extra cost is an important
reason why women face graver employment dis-
crimination (Han et al., 2020).

The prejudice that women face in the work-
place is presently very serious, and the fam-
ily-planning policy shift has led employers to a
higher level of fear of the increased costs asso-
ciated with an increased number of female em-
ployees bearing children. The more time wom-
en spend giving birth and raising children, the
more their status in the workplace will plummet.
‘Employers don't know how many children you'll
have, but in traditional Chinese patriarchal think-
ing, they tend to guess that you will have more
(Lv & Liu, 2015)." Marriage and childbearing are
the main factors that lead to employment discrim-
ination against women.® The lack of male family
roles forces women to devote more energy to
family responsibilities, which makes it impossi-
ble for them to pursue career opportunities and
achieve career development on an equal footing.
To some extent, the one-child policy alleviated
this contradiction. Investigation showed fathers
have become more nurturing and child-centered
in caring for their only child (Jankowiak & Moore,
2017).

approximately 76.98 million more than the number of
employed women.

3 In 2016, Zhaopin.com for the first time launched
a survey on the current status and development of
Chinese women's careers, exploring the employment,
promotion, and future planning of Chinese women in
the workplace. These results can be found in the 2017
Survey Report on the Current Situation of Chinese
Women in the Workplace. http://marketwatch.hroot.
com/company/Detail-641-crr.cis Statistics show that
nearly one-third of women before and after childbirth
change jobs or fail to return to the workplace to become
freelancers. Forty-six percent of women actively or
passively missed carecer advancement opportunities
because of childbirth, which is twice that of men. After
giving birth, more than eight in ten women aspire to
return to work. However, almost four out of ten women
said that they were less productive than before after
they gave birth because they had too many family
obligations.

Fang Gao, Ruina Feng
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Now, the two-child policy come, but the cor-
responding public services are deficient. For in-
dividual women, the best early choice is to have
fewer children. To compete with men in the la-
bor market, women must leave childrearing re-
sponsibilities to more vulnerable people at home,
such as grandparents, or they must choose to
escape these responsibilities by paying for child-
care. This explains why so many women are now
refusing to have children or marry so that they
can secure a place in the labor market.

With the changing times, China’s population
structure is also changing, so it is inevitable that
the population policy will be adjusted to meet the
political needs of the country. However, with the
development of the economy and society, the
age of first marriage and first childbirth of Chi-
nese women has been constantly delayed, and
fertility intention has also been declining (Guo &
Tian, 2017). Understandably, the state adjusts
population policy as needed, but it is nonetheless
unfair for women to be doubly or triply victimized.

2. WOMEN'S RESPONSES TO
MARRIAGE AND PROCREATION

Traditional Chinese policies, systems, and so-
cial value systems regarding families all revolve
around the core issue of fertility. The dominant
belief is that fertility is not only a private matter
but also a major issue concerning the long-term
stability of the country (Yang & Sun, 2020). In
Chinese feudal society, women existed only to
carry on the family line as male vassals and fertil-
ity tools. This situation was greatly improved after
the founding of the People's Republic of China in
1949. However, the fact that women still do most
of the housework and care for the elderly and
children has been overlooked by the ‘triumph of
liberation’ (Zhang et al., 2018).* Moreover, patri-
archal thought has not disappeared, and it is still
customary for a son to be responsible for sup-

4 Chinese women spend 44.6% of their working
time doing unpaid labor, such as taking care of their
families, compared with 18.9% for men. (China Labor
Force Dynamics Survey: 2017 report).

porting his elderly parents in rural areas (Kong,
2015).

In the current state of social development for
women, there is no reason for women to strug-
gle to have children. First, with the economic
independence of women, the era of agricultur-
al operations in which children provide labor for
families has ended. Women can achieve eco-
nomic independence in the workplace. Second,
concerning the issue of old-age care, although
the Chinese tradition is for elderly parents to be
supported by their sons, it is the daughter-in-law
who takes care of the elderly (Sun, 2018). For
women, family work is just hard work from gen-
eration to generation, and having more children
will not only harm their position in the labor mar-
ket but also increase their work in family care.
Chinese women have suffered this double loss
for too long. Although men are still reluctant to
change because the situation is convenient for
them, women'’s consciousness has already been
raised.

2.1. Marry late or never

According to data released by the National
Bureau of Statistics of China and the Ministry of
Civil Affairs, the number of marriage registrations
in the country in 2018 was 10.108 million cou-
ples for a marriage rate of 7.2%, the lowest level
since 2013. In 2018, the number of divorce reg-
istrations nationwide was 3.801 million couples.
While the marriage rate fell for five consecutive
years, the divorce rate increased for 15 consec-
utive years (National Statistical Bulletin on the
Development of Civil Affairs, 2018). With the
economic independence of women and the im-
provement of individual cognition, China's post-
1970s, 1980s, and 1990s views on marriage
have undergone earth-shaking changes on the
conscious level.

Why do marriage rates continue to fall? The
People's Daily conducted a survey on its microb-
log platform to determine the reasons for young
people marrying later or not marrying at all. Of
the respondents, 29.5% said, ‘I haven't met Mr.
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or Miss Right’, and this reason ranked first. The
second most common reason for not marrying
was economics, with 23.4% saying they were
‘unable to undertake family responsibilities’. A
further 16.5% said they were ‘enjoying being
single’. Some female respondents indicated that
single women are more selective about marriage
because they are financially independent (Ne-
tEase, 2019).

From 2006 to 2016, the age of first marriage
for Chinese women rose from 23.6 to 26.3, an
average increase of 0.27 per year. The age of
first marriage for urban women rose from 24.6 to
26.9, an average increase of 0.23 per year (He et
al., 2018). In Shanghai, the average age of first
marriage for women was 28.4 in 2015 and 23 in
2005. In addition, in 2015, the age of first child-
bearing for women in Shanghai was 29, which
is higher than that in some Western developed
countries (Shanghai Women's Federation and
the Institute of Sociology & Shanghai Academy
of Social Sciences, 2018). From 1990 to 2015,
the number of women who had never married
rose from 0.2% to 0.4%, a trend that suggests
that an increasing number of women are moving
from postponing marriage to remaining unmar-
ried (Gu, 2011; Guo & Tian, 2017).5

With the popularization of education and
the spread of the concept of women's indepen-
dence, people's attitudes towards late marriage
and childbearing have gradually changed. Wom-
en's longer educational experience and low pay
in their first job has pushed forward the marriage
age of women (Ministry of Education of the Peo-
ple’s Republic of China, 2019; ScienceNet.cn.,
2016).6

5 In demography, unmarried people aged 50 and older
are considered as never married. A calculation of the
proportion of women in each age group ending their
marriage in 2016 shows that the proportion of women
in each age group choosing to marry is only 47.1%
to 49.4% in the decade between the age of 44 and 54
years. This suggests that women are now more likely to
accept the status of "not marrying" after long delays in
getting married.

6 In 2016, China's population and labor green paper:
the marriage rate of female graduate students dropped
significantly from 2000 to 2010. In 2010, the marriage
rate for female graduate students fell below 50%. The

Furthermore, insufficient laws of protection
within marriage and illiberal forms of divorce
have increased the risks of marriage, in turn dis-
couraging more women from marriage and en-
couraging them to turn to nonmarriage or more
liberal forms of cohabitation. Women cannot
easily obtain compensation for domestic work
through divorce financial compensation laws
(Wang, 2011). On the other hand, the law against
domestic violence was not introduced until 2016,
and the actual effect were bad (Q. Wang, 2016).
Marital rape is still not recognized in Chinese law.
Marriage and childbearing are special stages in
women's lives, and the legal safeguards do not
favor women.

Currently, unmarried cohabitation increased
for many years in China. According to the Chi-
na Family Tracking Survey (CFPS), only 1.8% of
couples who married before 1970 lived together
before marriage, but the number had reached
32.6% after 2000 (China Family Panel Studies,
2013).

2.2. Delay motherhood
or remain childless

Delaying childbearing (beyond the age of 35
years) has become a common phenomenon in
recent decades. Fertility declines with age, and
women will eventually experience infertility after
passing a certain reproductive age (Wang & Sun,
2020). The fertility desire of Chinese women has
also shown this trend in recent years.

Under the influence of traditional Confucian
culture, marriage is still the premise of procre-
ation, and procreation is the implicit responsibility
attached to marriage (Li & Shen, 2019). Under
the ‘binding’ model of long-term post-marriage
childbearing in China, the age of first marriage
not only naturally increases the age of the first
childbearing but also reduces the possibility of
further childbearing because of the increased
risk of childbirth complications.

Women bear the brunt of childbearing and

decline is particularly pronounced between the ages of
25 and 34 years.

Fang Gao, Ruina Feng
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face the loss of their jobs, the costs of coparent-
ing, and the unpredictable rewards of the next
generation. Although the one-child policy was
gradually relaxed, the fertility rate of Chinese
women having a first child has been gradually
decreasing since 2010, and the total fertility rate
for women having a first child was even lower
than 0.6 in 2015 (National Bureau of Statistics of
China, 2016). One reason is the increasing pro-
portion of unmarried women in the fertile period
of their lives.

Another reason for the low fertility willingness
of women is the expansion of economic costs,
conflicts between marriage or childbirth and their
occupation in workplace reality, and fear of social
disconnection or job discrimination after child-
birth. Although the Special Provisions on Labor
Protection for Female Workers stipulate the
protection of female workers, in practice, there
is still implicit discrimination related to women's
reproduction and female roles per se. Accord-
ing to the third Survey on the Status of Chinese
Women in 2010, 10% of women of childbearing
age experienced gender discrimination in their
employment, compared with only 4.5% of men.
Among female college students with job hunting
experience, 24.7% said they had encountered
unequal treatment. Only 2.2% of working wom-
en are in charge of state institutions, party and
mass organizations, enterprises, and public in-
stitutions. The proportion of men is close to 5%
(The 3rd Chinese Women’s Social Status Sur-
vey Task Team, 2011). Of the 45.45% of urban
women who reported the negative impact of
childbirth on their employment, more than 30%
reported that childbirth had reduced their person-
al income, over 20% reported that childbirth had
reduced their opportunities for vocational training
and promotion, and approximately 20% report-
ed that their salary had been cut (8.06%) or that
they had resigned or been fired (12.74%) due to
childbirth (Yang, 2020).

After the implementation of the two-child pol-
icy, the possibility of female employees taking
two maternity leaves and nursing leaves and
the fact that women have to balance work and
family, causing their time and energy to be more

dispersed, have led to an increase in the cost of
having a second child.

3. ADDRESSING FEMALE
FERTILITY VULNERABILITY -
FROM GOVERNANCE

TO SUPPORT

Rather than using control as the basic re-
sponse when the population grows too quickly,
the state should respond to low fertility primari-
ly with incentives. Reproduction and cultivation
tasks have traditionally been associated with
marriage and the nuclear family. While ‘parental
responsibility’ has increasingly been emphasized
in childrearing, the burden of family care and the
maintenance of intimate relationships have been
and continue to be disproportionately assigned
to women, who establish and persist in cultural,
social, and market contexts, both legal and non-
legal. This basic and unequal pattern of house-
hold division of labor is difficult to change. If we
were serious about redistributing the burdens of
intimacy or family maintenance, we would need
an ideological and structural reorientation of so-
ciety.

3.1. Unbind marriage and
procreation

Although women are the subject of individ-
ual marriage decisions with strong subjective
characteristics, China's unique marriage-fertility
chain leaves them in a more vulnerable position
in regard to fertility issues. To give women resil-
ience to cope with the fertility dilemma, it is first
necessary to give them independent choices with
regard to fertility issues so that they can main-
tain their independent personality in the face of
fertility. This requires a systematic change of the
social cognition of marriage and childbearing,
adaptation to changes in the modern family struc-
ture, and the creation of a reproduction-friendly
working environment, all of which require support
from the state. Collective responsibility should
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not concede collective control over individual
intimate decisions, such as whether and when
to reproduce or how to form a family. The gov-
ernment should not blindly encourage women
to marry early, give birth early, and act on their
fertility. Countries need to consider how to take
corresponding measures to ensure that women’s
interests and independence will not be damaged
because of their sex and further eliminate the tra-
ditional gender role of women so that women do
not have to face disadvantages in the workplace
because of marriage or childbirth.

From a more global perspective, marriage
and childbearing are not always linked in Europe
and the United States, and there is little pressure
from law and public opinion to bind marriage and
childbearing together. In China, it is a cultural
norm that women should devote themselves to
the family to prepare for the next generation after
marriage. After becoming a mother, women are
expected to focus on their children all the time.

Under the one-child policy, parents had to ob-
tain a birth permit (family-planning service certifi-
cate) for an unborn fetus, and one prerequisite for
obtaining a birth permit was the marriage certifi-
cate of the parents. The birth permit (family-plan-
ning service permit) indicated that the child was
legally a member of society and had rights to
various services provided by the state. With the
permit, women of childbearing age received free
medical services, and the child could also ob-
tain household registration (hukou). Therefore,
marriage was still the premise of childbirth, and
childbirth was the implicit responsibility attached
to marriage. In this tight chain of marriage and
childbearing, women's marriage choices affect-
ed not only their life process but also the social
reproduction process. Although China's marriage
law stipulates that children born out of wedlock
have the same rights as those born in wedlock,
the civil rights of children born out of wedlock
have actually been in a very awkward position
during the implementation of the family-planning
policy.

The Chinese chain of marriage and child-
bearing cuts off the possibility of a woman avoid-
ing marriage and forming a family alone with

her children. This essentially also means that
women entering marriage will face pressure to
bear children. In recent years, the marriage-birth
chain has loosened. In 2016, children born out
of wedlock or their guardians can sign up for
household registration by showing the doctor's
birth certificate, and the child can be registered
after either the mother or father. Since the dis-
solution of marriage and the childbearing rela-
tionship starts from individual reproductive rights
and conforms to the desire for individual freedom
in modern times, it is widely supported by women
(RFA, 2016). The birth permit and welfare do not
depend on the marriage certificate, and the sub-
sidy policy is bound to the individual. The reform
of the household registration system is the first
step to unbinding marriage from childbearing.
To truly realize women's reproductive indepen-
dence, economic and other pressures need to be
addressed.

In the face of women's vulnerability to fertil-
ity problems, their ability to cope with risks and
the social resources available to them must be
considered. National policy initiatives aimed at
reducing vulnerability and improving risk-coping
capacity, such as strengthening legal safeguards
and supporting public services, are also neces-
sary. If women have sufficient resource reserves
and allocation, they can better address their vul-
nerable situation.

3.2. Comprehensive legal
protection

Instead of assuming public responsibility for
women's pregnancy, childbirth, and childrearing,
the Chinese government has shifted responsibil-
ity to employers, families, and individuals. The
lack of state responsibility for women's reproduc-
tion has led to a series of problems, but the state
wants to solve the problem of low fertility at the
end of the chain by simply calling on women to
have more children.

The absence of governmental responsibility
is the ultimate cause of the problem. Consider
state action in the example of female employ-

Fang Gao, Ruina Feng
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ment discrimination. To encourage childbearing,
the state implemented the two-child policy and is-
sued policies such as extending maternity leave
as incentives for childbearing. Detailed rules
were prescribed by the provinces. According to
Article 25 of the Shandong Population and Fam-
ily-planning Regulations (2016), female workers
who give birth to a second child in Shandong
Province can enjoy the legal 98 days of mater-
nity leave as well as an additional 60 days of
maternity leave as a reward for giving birth to a
second child. However, regarding the maternity
allowance for an additional 60 days of maternity
leave, who pay the allowance is not clear, and
most regions have not included the maternity
allowance in social security. The employers do
not want to take the responsibility. But the arbi-
tration result of the relevant case has been an-
nounced: the employer should pay the additional
60 days' maternity leave salary for female work-
ers with a second child (Yantai Municipal Human
Resources and Social Security Bureau, 2019).
Enterprises shouldered this part of the obligation
increased their burden, aggravated employment
discrimination against women in the labor mar-
ket, and in the long run is not conducive to the
development of enterprises and women's equal
employment. Employers’ discrimination against
female employment is the inevitable result of the
country shirking its responsibilities.

To cope with the vulnerability of women to
childbearing, the government should take the
state responsibility. At present, the legal lag in
dealing with women's reproductive vulnerability
and the absence of government responsibility
need to first be solved at the legal level to break
the chain of institutional discrimination caused
by gender discrimination at the source.

Maternity insurance legislation

and taxation policy

The key reason why the current ‘Law on Ma-
ternity Insurance’ fails to solve the problem of fe-
male employment discrimination is that it mainly
adopts controlling mean. It blindly restricts an
employer's behavior through legal responsibility

and a supervision system.” To reduce the tension
between employers and female employees due
to fertility problems, incentive policies can be
combined with tax law to establish the floating
rate and reduction mechanism of taxes and fees.
For employers who employ a certain proportion
of female employees of childbearing age for a
certain period, tax exemptions and rate reduc-
tions can be implemented. China can also refer
to the practices of developed countries (Tomin-
ey, 2013).2 Small and microenterprises whose
number of employees and amount of registered
capital do not meet the statutory standards can
be exempted from the obligation to bear the
main childbearing costs of their employees. In-
stead, the maternity allowance and the right to
reemployment of female employees should be
guaranteed through state financial subsidies.
Both families and individual women should
be subsidized in having children, and fiscal and
tax policies that make it easier for families to
take care of children should be implemented. As
demonstrated by the Earned Income Tax Credit
(EITC) in the US and Working Tax Credit (WTC)
in the UK, childcare allowances can be used in
combination with tax relief for working mothers.
The State Council's 2018 Notice on the Interim
Measures for Special Additional Deduction of
Individual Income Tax is a positive sign, but the
implementation of the policy has just started. Ad-
ditionally, a corresponding system of male paren-
tal leave should be explored to guide husbands

7 Article 22 of the 2018 Regulations on Maternity
Insurance: the administrative department of social
insurance shall strengthen the supervision and
inspection of employers' and individuals' compliance
with the laws, regulations, and rules of social insurance.
The administrative departments of social insurance
shall supervise and inspect the income and expenditure
and management of maternity insurance funds.

8 In the United States, the Family and Medical Leave Act
requires employers of more than 50 persons to assume
the burden of maternity. Drawing on the experience
of New Zealand, Russia, and other countries, the
"salary" of paid maternity leave is directly allocated
by government finance. In 2012, the European
Commission proposed a target of 40% women in
middle and senior management of listed companies in
the EU by the end of 2019, encouraging companies to
introduce quotas.
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to invest more time in raising children to allevi-
ate to a certain extent the penalty imposed on
women for childbirth (Adda et al., 2017). In Chi-
na's maternity leave system, the gender equality
factor of the family role is not included, and the
mother's family responsibility for raising infants
is emphasized, while the father's responsibility
is ignored. Although many provincial family-plan-
ning regulations currently stipulate nursing leave
of varying durations for fathers,® they have not
yet been translated into national legislation. At
present, such leave is used only as a reward for
late childbirth or legal childbirth. Incentive mea-
sures should be translated into statutory rights
through national legislation, establishing the
family responsibilities of new fathers to care for
their wives and infants, and explicit and indepen-
dent male paid nursing leave should be incorpo-
rated into the Law on Maternity Insurance and
the Labor Law.

Employment nondiscrimination act

In the context of the two-child policy, there is
no special law on the protection of women's re-
productive rights and interests. Existing antidis-
crimination provisions are scattered throughout
the Constitution, the Law on the Protection of the
Rights and Interests of Women, the Labor Law,
and the Employment Promotion Act. China has
no specific antidiscrimination law. The Labor Law
and other laws make some provisions only in
principle with no clear definition of sex discrimina-
tion in employment nor the subject of liability and
punishment. The implementation mechanism of
antiemployment discrimination is lacking, and
executive agency is absent. China needs a spe-
cial law on antidiscrimination in employment to
define, standardize and classify employment dis-
crimination; define the responsibilities of illegal
employment units and supervisory departments

9 Chinahas 26 provinces with local policies or regulations
providing male nursing leave. The minimum paternity
leave is 7 days, the maximum is 30 days, and in most
areas, it is 15 days. The salary system during paternity
leave varies, and bonuses and welfare payments remain
the same. In some regions, paternity leave for men can
be transferred to maternity leave for women, with
women taking leave instead of men.

as well as intensity of punishment; and improve
the legal basis for equal employment of women.
Based on paying equal attention to gender ex-
perience and gender equality, it is necessary to
draw a clear line between gender influence and
equal treatment so that women can obtain tar-
geted legal protection. To solve the problem of
hidden discrimination, we can adopt the principle
of ‘burden of proof reversed’.

Family law

Nowadays, women still have to shoulder
most or even all of the housework after going
to work outside the home. The division of labor
within the family based on gender has been tak-
en for granted, which has become a key factor
hindering the realization of gender equality (W.
Wang, 2016). China's Marriage Law of 2001 es-
tablished the domestic worker's compensation
system through agreed separate property sys-
tems. However, according to the current situ-
ation of marital and family property relations in
Chinese society, more than 80% of couples are
under the joint property system, which means
that the party who has paid for more domes-
tic work in the divorce cannot file the domestic
work compensation claim. The new Civil Code
responds by removing restrictions on the division
of property in domestic work compensation, rec-
ognizing the value of unremunerated domestic
work should be compensated. But domestic la-
bor compensation still encounters problems such
as nonuniform compensation standards, unclear
calculation methods and difficulties in providing
evidence, which make it difficult to advance at
the judicial level.

In order for women to receive compensation
for domestic work. First, the couple's econom-
ic situation and comprehensive ability should
be considered, including health status, specific
age, education level, working ability, income,
and developmental expectations. A comprehen-
sive assessment of the compensation amount
should be made based on the living standard of
the place of residence. Experts have proposed a
formula to calculate compensation: the amount
of housework compensation is equal to half the
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income gap in the couple's annual income, mul-
tiplied by the number of years the couple has
been married (Wang, 2014). The issue can also
be addressed in judicial practice. To ensure the
actual granting of domestic labor compensation,
when a payer is remiss in performing his obliga-
tions, a complete set of enforcement measures
should be established to ensure that the person
subjected to execution pays the domestic labor
compensation promptly through property guaran-
tees or personal credit investigation records.

3.3. Strengthened public services

China's current supporting level of public
services has been gradually established and
improved along with the implementation of the
one-child policy 30 years ago. There are still
some deficiencies in supporting the only child,
let alone in dealing with an increase in the num-
ber of children in the family. A study reported that
China will need nearly 100,000 more maternity
beds every year to meet the demand (Yang et
al., 2016). Statistics from the World Health Orga-
nization and UNFPA showed that in 2015, there
were 23 nursing and midwifery workers for ev-
ery 10,000 people in China, and only 59% of the
need for midwifery services was met. According
to the WHO, the ratio of midwives to women giv-
ing birth in developed countries is approximately
1:1000, while in China, it is 1:4000, with a mid-
wife gap of approximately 200,000 (United Na-
tions News, 2015).

There is a large gap between the pronatalist
policy and the supply of social public services.
The current lack of social support shows that
the government has reduced its responsibility
for procreation, and the cost of the reduction will
ultimately be borne by employers and families.
During the planned economy period, the work of
childcare was undertaken by enterprises or col-
lectives, and the cost of childcare was borne by
the state. With the reform of the economic sys-
tem, enterprises became responsible for them-
selves. The government has pushed preschool
education services to society, but society has no

conditions for undertaking the function of nurser-
ies, so the responsibility of caring for infants aged
0-3 is borne almost entirely by families. Due to
the lack of marketization policies for childcare in-
stitutions, the imperfect social insurance system
and the disordered operation of the childcare
service market, high-quality childcare resources
are extremely scarce.™

Childcare services for children

aged 0-3

At present, the provision of childcare services
for children aged 0-3 seriously lags, and the en-
rollment rate of children under 3 years old in var-
ious childcare institutions in cities is only 4.1%.
In developed countries, the rate is between 25%
and 55% for children under the age of three.
The results of a large sample survey in Beijing
showed that 30% of stay-at-home mothers and
more than half of working mothers require child-
care services (The National Health Commission,
2020). Public childcare institutions and paid sub-
stitutes for domestic work in the market are the
choices of professional women for reducing their
domestic work time. Therefore, the government
can effectively share the cost of the female part
of childbirth by constructing a childcare welfare
system. At present, basic infant and childcare
institutions, children's education and other in-
frastructures such as libraries and gymnasiums
need state support.

Moreover, preschool education has not been
included in compulsory education in China, and
there is an insufficient supply of childcare re-
sources for children aged 0-3. Although various
early education agencies have emerged, ordi-
nary families cannot afford the high cost. Early
education between the ages of zero and three

10 Preschool education services are basically early
education agencies. The early education agencies
in the market are aimed mainly at infants aged 0-6.
They develop different courses according to the age
of infants, focusing mainly on sports, art and music.
However, because of the high cost, early education
agencies charge very high fees (YoKID Early
Education Agency costs approximately 100,000 yuan
per year and 16,000 yuan per month for full-day class
tuition. https://m.sohu.com/a/252817474 616887/).
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is now a gray area, with no ministry of educa-
tion to permit the operation of childcare facilities.
No department is responsible, and there is nei-
ther departmental certification nor departmental
supervision. The second aspect is the site prob-
lem. The shortage of land in central urban areas
means that schools have high operating costs
and no outdoor activity space. The third problem
is the supply of teachers. Preschool teachers for
children aged 0-3 do not have the qualifications
of teachers, so they have unstable salaries. The
fourth problem is that of responsibility because
children's safety problems frequently occur.

In the face of these problems, the Chinese
government has expressed its commitment to
sharing the cost of childrearing and has commit-
ted to introducing comprehensive measures to
solve the problem of childcare for children aged
0-3." Although still in its infancy, the construc-
tion of a public childcare service system is al-
ready being planned. At present, the government
needs to incorporate childcare services into the
overall plan for national economic and social
development, vigorously develop the childcare
market, encourage private capital to invest in the
construction of various childcare institutions, and
introduce different levels of childcare services to
meet the needs of families at different economic

11 In 2019, The General Office of the State Council
issued "about town village form a complete set of the
kindergarten management work notice, for there is no
plan supporting kindergarten, or inadequate planning,
or there is a plan, but construction does not reach the
designated position, request strictly in accordance
with the standard collocation construction around
the kindergarten, through fill establish, rebuilding or
nearby construction, purchase, and others. Supporting
kindergartens in the community must be public
kindergartens or entrusted kindergartens for universal
benefit, and for-profit kindergartens shall not be
established. That same year, promulgated by the State
Council "about promoting the development of infants
and young children under the age of 3 on care services
guidance," policies and regulations to promote the
development of infant and child care service systems
and standard and service supply systems were
established and improved, and the enthusiasm of social
forces and a variety of forms to carry out infant care
services were fully mobilized, gradually satisfying
people's demand for infant and young child care
services.

levels. At the same time, the government should
increase its financial input and set up special
funds for childcare to support the development
of various types of childcare institutions. At pres-
ent, China's preschool education funds account
for only approximately 1.3% of the entire govern-
mental education expenditure, while developed
countries generally reach 3%, and France and
Denmark reach 11.1% and 10.6%, respectively.
Therefore, given the current infant care prob-
lems, the government should increase its finan-
cial input, increase the supply of childcare ser-
vices of various social natures, and reduce the
burden of family care.

Encourage family-friendly

workplaces

In addition to providing parents with ade-
quate paid parental leave, paid nursing leave,
high-quality and affordable childcare, and child
allowances, governments should also encour-
age employers to allow telecommuting, flexible
working, family-friendly and supportive leader-
ship, and mother-child lounges in offices. Work-
place family-friendliness has a large impact on
a woman's experience and willingness to have
children, and offering flexible work provides a
better balance between family and work life.

Companies are often willing to become more
competitive employers. Building a family-friendly
workplace that provides decent work for employ-
ees and supports and helps them care for their
children is a contribution both to families and so-
ciety. At the same time, it is a very good way for
enterprises to retain and attract talent.

Government guidance and regulation are im-
portant in building family-friendly workplaces. For
example, concerning the implementation of paid
maternity leave, voluntary measures taken by
enterprises have limited effects. The government
should issue corresponding policies to guide and
supervise implementation by enterprises. For en-
terprises of small scale and limited capital, the
government can formulate different and easily
referenced standards according to the enterprise
scale. In addition, the government should take
the lead in implementing family-friendly policies
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in its own workplaces. Balancing work and family
is for everyone, and the responsibility should be
shared by government, employers, and families.

CONCLUSION

The relationship between the family-planning
policy and women is not an issue of the policy
itself, is not an issue of gender discrimination
against women already formed by employers,
and is not an issue of how women choose.
Rather, it is an issue of the state needing to
take more responsibility in the process of social
governance. A close examination of changes in
China's family-planning policy demonstrates how
the governance policy framework for fertility reg-

ulation fails to consider the unique role of women
in society. A framework lacking state responsibili-
ty that impractically calls on women to have more
children will never be able to address low fer-
tility and ongoing discrimination against women
in the workplace. It is the government's evasion
of responsibility for reproduction that causes and
exacerbates the problem of gender inequality.
The harmful social effects of entrenched gen-
der inequality make it imperative for academics
and policymakers to acknowledge that a return
to government responsibility for childbirth and
women is the ultimate solution. A single adjust-
ment of the family-planning policy will not ease
the risk of an aging population with fewer chil-
dren but will continue to harm the interests of
women and exacerbate gender imbalance.
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ABSTRACT

From past up to here one of the most important questions in
international law has been focused on how interpretation of IL texts
and instruments should be elaborated. Answering this question defi-
nitely, we could see the positive results. Despite all of the efforts of
ICJ, UN special comities for conclusion of VCLT in 1969 and the
other international law organs, we observe basic problems and in-
conveniences while trying to understand IL instruments and texts.
Some scholars have tried to create links between hermeneutic, the
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knowledge of comprehending and interpreting
texts, while the others, have tried to analyze in
detail the unseen intentions of VCLT creators
and writers specially when speaking about
terms like “context” and “ordinary meaning”.
We believe that deciphering some specific
VCLT terms and also, understanding the true
sense of language of international law is not
possible but through interdisciplinary innova-
tor sturdies which could show the necessity of
understanding the “communicative language”
designed for IL.

INTRODUCTION

In this interdisciplinary article, scholars
from both linguistics and international law
disciplines aim to evaluate the links between
linguistics and the language of international
law. It is completely comprehensible that the
language of international law which is consid-
ered a case of ordinary language, should be
analyzed considering linguistic and pragmatic
standards. One of the most important issues in
this regard is that we have to pass from linguis-
tic sign (linguistic codes) to pragmatic norms
(cognitive frames and rules). That is why inter-
national lawyers expect linguists to define and
determine the relations between international
law language, linguistics and pragmatics in or-
der to receive the true sense of the messag-
es in this context.' Therefore, both scholars
should try to give works on interpretation of
IL texts from a linguistic and pragmatic view-
points.

Is probable that the IL scholars know the
term “pragmatic” especially because of the
works of Jun Austin and the Speech Acts The-
ory in this respect. However, they are not fa-
miliar with the other linguistic and pragmat-
ic theories or denying them, are not ready to
accept the mentioned ideas in international
law. Maybe they do not recognize the impact
of linguistics and pragmatics in international
law texts because of their lack of information

1 Galdia, p. 35, 2009.

about the semantic and pragmatic boundaries
or just for thinking and analyzing IL texts from
a simple legal viewpoint. It is worth noting that
semantic, undergoing aspect from a structural
— applied study of languages, became import-
ant since it studies the relations between sig-
nify — signifier and the object, for instance, the
relation between “treaty”, its reality, acoustic
image and meaning while pragmatic study the
relation between language user and its context
while uttering a utterance; for example, some
questions like who, when, where and what are
answered by this branch of study.

If IL lawyers and scholars know the main
notions of linguistics, pragmatics and cognitive
linguistics, surely they look for more outgoing
developments in these aspects for answering
their basic and advanced questions in an in-
terpretive context of IL instruments and texts;
questions like: how is it possible to have a clear
idea of what an IL speaker — writer is saying?
How could be possible to interpret the main —
true sense of a sentence — utterance in inter-
national law oral or written texts? What is the
definition of “ordinary meaning” or “context”
which have been mentioned in VCLT in 1969
while evoking today? And so forth.2

2 We believe that norms of interpretation like “ordinary
meaning” and “context based interpretation” which
have been included in 1969 VCLT have to be up to
dated. The latest studies in cognitive and linguistic
achievements show that the context of international law
and international relations have changed meaningfully
and it is necessary to define new terms and scopes for
interpretation and treaty, convention or instrument
from IL viewpoint. If the IL scholars are no able to
understand the cognitive frames in international law
in addition to the language of international law, surely
they are not able to interpret the real senses and signs
in the mentioned discipline. Interpretation, from our
viewpoint, is a triangular process which consists on:
perceiving — analyzing and expressing the idea, norm
or rule that we have understood. In order to do such a
process, we should pass in a step by step formula. From
a linguistic phase to the pragmatic — cognitive one
and after that, perceiving the notions and ideas with
a legal based approach. That is to say, the process of
interpretation in international law is not just a matter
of legal norms and rules, but ratter is has lots to do
with linguistic, pragmatic and cognitive ideas. For
instance, we cannot interpret an international legal
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We believe, of course, that accepting two
notions, the IL scholars could find the most
complex answers to the above questions: 1
— the communicative channel of international
law also is the ordinary one but have its own
terms. That is to say, international law also has
its own language which has to be decoding by
interdisciplinary studied especially, from lin-
guistic, cognitive and pragmatic viewpoint and
2 — international lawyers, legal advisors and
entities speak with different languages which,
in fact, is generated from different thoughts,
cultures, cognitive steps and so on. That is to
say, a conventional meaning or idea is difficult
to grant in such a sphere.

Semantic theories in linguistics describing
semasiology, onomasiology, signify — signifier
relations, etymological — conventional mean-
ings of the words and expressions and so forth
could help us to understand the immediate
meanings of the terms and expressions in in-
ternational law texts and instruments:

1. This treaty is concluded in good faith

2. | have been working on this instrument

3. All of the parties agree in this respect

4. Etc.

From a semantic type of analysis especial-
ly from source language (English) into target
one (Farsi, for example), we are obliged to
pass cross etymological (dictionary) meaning
to conventional (international law) one. This
is the evidence of linguistic phase of analysis
while a Farsi speaker, for instance, wants to
go through interpretation of an IL text or instru-
ment. That is to say, finding the word by word

text from English into Farsi without counting on
translating process: treaty: ¢ l»3» and doing so, we
have entered in a new space separated from legal and
normative roles but linguistic type of analysis because
1 — first, we should relate the signify to signifier and
vice versa and 2 — find the correct equivalent of the
word or term. After this automatic process is that
we can enter in the other dimensions of analysis and
interpretation to correlate the etymological meaning to
the conventional one and therefore, extract a justified
and true interpretation of a judgment, advisory opinion
or convention. As a result, we have to accept that this
process is not just a legal subjective — objective process
but it is a multidimensional process.

meaning of a term, is per se demonstrating that
we are going by linguistic phase of analysis to
the cognitive — pragmatic one which could not
be obtained without doing so:?

1. This
Treaty
All
Parties
Instrument
Concluded
. Etc.

Explaining the relation of different linguistic
— pragmatic phases in process of interpretation
of IL texts, we are going to define their impacts
in this process.

N RWN

1. RECOGNIZING THE
IMPORTANCE OF “LINGUISTICS™
IN AN INTERPRETIVE

PROCESS OF IL TEXTS AND
INSTRUMENTS:

THE EMERGENCE OF IL
COMMUNICATIVE MODEL

Linguistics, in fact, is a discipline or science
that analyzes the structural, functional and phil-
osophical matters of languages from the day of
existence to the end of is usage and consists
on textual, contextual, functional, structural
and Etc. while is not being studied separated
from the other disciplines like sociology, psy-
chology, communications and so forth.*

From the above statement could infer that
this discipline, which is a combination of some
more disciplines, could help us to analyze the

3 The non-English — French speakers are expected to go
through linguistic — semantic phase of analysis to the
pragmatic — cognitive one to understand the main idea
or notion of IL texts and instruments. It is no possible
to interpret a discourse while unknowing the words or
terms which integrate it like it is no possible to clarify a
sentence meaning while denying etymological meaning
of the terms. In this step-by — step type of analysis, the
speakers of the other languages are expected to go from
linguistic — semantic phase to the pragmatic one: from
word to sentence and from sentence to text, discourse
and utterance.

4 Arenas Salas, Luisa, 2011.
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‘human language” in every type and man-
ner. That is to say, if we are speaking about
IL texts or utterance, probably we can use the
linguistics and pragmatics criteria in order to
have more awareness about the true senses
and sings which human beings enjoy in every-
day usage of languages one of which is the
language of international law texts and instru-
ments.

Because the language of IL also is under
impact of social changes and evolutions, in-
terpreters and international lawyers should be
aware of what is happening with the notions
and concepts in international law language.
According to UIf Linder Falk, for instance, in-
ternational law interpreters and lawyers have
to decide whether they are going to interpret
the language of conclusion of a treaty or con-
vention (historical signs and language) or they
are to interpret the language of adhesion and
enforcement of that one (contemporary lan-
guage).®

Unfortunately, during years we have seen
that the decision makers and interpreters in in-
ternational law have no any clear idea about
the above segments. That is to say, there is
no any argumentation if is the historical lan-
guage important for or the other one, the con-
temporary language? Answering clearly this
question requires the awareness from what
we call “linguistic competence” or “communi-
cative competence”. International lawyers and
interpreters of instruments have to know the
changeable philosophy of languages which is
a result of social changes — evolutions. That is
why, as Solan also states, “the argumentations
which international lawyers and interpreters al-
ways give, have a lack of linguistic — pragmatic
awareness”.®

On the other hand, as we argued above,
if the international lawyers and legal philoso-
phers are not aware of the innate changing es-
sence of semantic-pragmatic signs of a special-
ized language like international law one, surely
they cannot prevent the ongoing problems of

5 Linder Falk, P. 73, 2007.
6 Solan, pp. 95-96, 2012.

interpretation between two states or parties of
a convention. There are too many examples
which show that language users of internation-
al law not being aware of inherit changing es-
sence of contextual meaning of the words and
expressions, have brought actions to the ICJ
looking for a defined and determined solution.”

The International Court of Justice in its
judgment about the case between Costa Rica
— Nicaragua followed the same argument in the
Navigational Rights regarding the term “com-
merce” and held that ... there are situations in
which the parties intent upon conclusion of the
treaty was, or may be presumed to have been,
to give the terms used-or some of them — a
meaning or content capable of evolving, not
one fixed once and for all, so as to make allow-
ance for, among other things, developments in
international law. In such instances it is indeed
in order to respect the parties’ common inten-
tion at the time the treaty was concluded, not
to depart from it, that account should be taken
of the meaning acquired by the terms in ques-
tion upon each occasion on which the treaty is
to be applied.®

This judgment of the ICJ by itself shows the
importance of linguistic — pragmatic knowledge
regarding the evolutionary dimensions of ety-
mological meaning of the words. In ICJ state-
ment there is a relation between evolutionary

7 This is to prove the changing essence of wording and
word meaning. From a socio-linguistic point of view,
words and their meanings could change during the
history. The creative use of language in the mind of its
users leads them to change not just the way of saying an
intention, but the meanings to define the idea or notion.
Additionally, social changes and advances also help
this process to be done in a very fast time limitation.
One of the examples is the word “cool” in American
English which has been used like “cold” for years
but recently, is used with a connotative meaning like
“interesting”. Therefore, if the IL lawyer of judge is
not aware of these changes, it could result problematic
situations between countries or parties of a treaty of
convention. There are some cases in ICJ which show
this problematic situation which had happened because
of lack of accurate information between parties about
all of semantic — pragmatic presumptions of a term.

8 Dispute regarding Navigational and Related Rights
(Navigational Rights) (Costa Rica v. Nicaragua)
Judgment [2009] ICJ Rep. at 64.
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wording and development of international law.
From a linguistic point of view, a generic word
or term could be changeable during the histo-
ry because there is no any specify meaning in
the mind while mentioning it. That is why, when
the ICJ is speaking about the generic nature of
some terms in international law, we could con-
sider it like a relation between language of in-
ternational law and linguistic signs in ordinary
language. The mentioned term, “commerce”, is
not generated by international law but rather
it has its own roots from social usage of lan-
guage and that’'s why when the parties try to
use it, they should be aware of different grades
of its meanings and usages. This is the space
that should be called the link between seman-
tics and pragmatics. From semantic viewpoint:
the signify and signifier of commerce and its
etymological meanings to the pragmatic one,
that is to say, the usage and intentions of
speakers while using it.

UIf Linder Falk, in his discussion of linguis-
tic reference, distinguishes singular referring
expressions, which refer to one phenomenon
(e.g. a celestial body), from general referring
expressions, which refer to a group of phe-
nomena (e.g. a special group of celestial bod-
ies), and generic referring expressions, which
refer to a class of phenomena (e.g. objects
that qualify as celestial bodies).® In the case
of singular and general referring expressions,
the referent can be either defined or unde-
fined. If the referent is extensionally defined,
the communicator has a specific phenomenon
or group of phenomena in mind. If the refer-
ent is intentionally defined, the communicator
does not have a specific phenomenon or group
of phenomena in mind. In the case of gener-
ic referring expressions, the number of possi-
ble referents of a generic referring expression
could be listed, if the list of referents that have
these specific properties (e.g. to qualify a ce-
lestial body) is finite.'® For generic referring ex-
pressions, the question is whether or not the
original communicator assumed that the class

9 Linder Falk, pp. 76-77,2007.
10 Ibid.

of the referent would stay the same or evolve.
In the first case, the generic referring expres-
sion is defined, so the “referring possibilities”
are constrained by the linguistic conventions
applicable at the moment the treaty was con-
cluded." If all parties are aware about linguistic
and pragmatic changes of some expressions
which are the result of sociolinguistic impacts,
surely they can have a better conclusion of
their conventions. In this regard, what linguis-
tics really do is not to present a new way of
interpretation which could not be alterable but
rather, it is expanding the parties or interna-
tional law subjects knowledge about study of
referents, signifies, signifiers, the possibility of
implied meanings generated by any society,
context and so forth, which is more indispens-
able for Farsi or any other language speakers
apart from official languages of international
law recognized by ICJ and UN organs. That is
why it can be declared that linguistic studies
and viewpoints could be important to justify the
boundaries of knowledge and languages which
are to be influenced by social changes of any
society.

2. THE ROLE OF PRAGMATICS IN
DECODING INTERNATIONAL LAW
LANGUAGE; BASIC NOTIONS

In order to clarify the relation between prag-
matics and interpretation of IL texts in interna-
tional law, we should know first what is prag-
matics? Recent studies show that pragmatics
could be taken into account like the cognitive
aspect of linguistics. As Clark states,'?> some
modern approaches such as Relevance Theo-
ry are based on elements drawn from the cog-
nitive sciences, while others eschew cognitive
elements. These modern studies could prove
that the boundaries between linguistics and
pragmatics are to be defined far from previous
studies. That is to say, the cognitive approach
to the pragmatics and linguistic studies show

11 Ibid.
12 Clark, 2013.
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a new horizon which is more complex that it
has been during year by structuralism of Sau-
ssure.™

Here, we are to present some basic notions
of pragmatics in order to prove the links be-
tween this field of study and the process of pro-
duction-conclusion texts in international law.™

Apparently, pragmatics was created by lin-
guistics and today, is a part of cognitive sci-
ences too. Traditionally, this field is consid-
ered like a subdiscipline of linguistics and it is
classified in the next hierarchy: syntaxis is the
study of grammar and its relation with linguistic
signs. Semantics is concerned with meaning
and the relationships between what we refer
to and linguistic sign and finally, pragmatics,
was concerned with linguistic signs and their
users or communicators. Initially, pragmatics
was concerned only with expressions of cer-
tain extra linguistic situational meaning, such
as place and time, and was not an active field
of research.®

13 When we are speaking about semantics, as it was shown
before, we are speaking about the relation between
referent, meaning, signify, signifier and everything that
have to do with semasiology and onomasiology, that is
to say, the word by word or literal meaning of the words
and its relations with the reality. For instance, when
we say “it is 4 o’clock” we are catching the referent
“watch” calculating the real hour to the present in order
to give information to the addressee and that is why we
say in a semantically analyzed sentence, we can only
recognize the links between the reality and “what we
say”. But rather, in pragmatics, the approach is very
longer and broader. In pragmatics, when we say “it is
4 o’clock”, the addressee should analyze lots of aspects
in order to get the main intention of the speaker. “it is
late”, “we should go faster”, “I have no time to arrive
the university”, “If only we could go with each other”,
“we have lost an appointment” and so forth. That is to
say, the most important question in pragmatics to be
answered is “what is the intention or what do you mean
by this utterance?” while in semantics we speak about
“what does it mean”. So these specific boundaries are
going to be influenced by the new horizons of cognitive
studies of utterance and pragmatics which have been
started to change by Paul Gracie and Sperber and
Wilson Theories.

14 As Clennon (2010) says, pragmatics should not in any
way be confused with legal pragmatism.

15 Reboul & Moeschler, 1998a: 26-27, quoting Morris,
1938.

Metaphorically speaking, pragmatics was
once the waste-basket of linguistics.™

According to Zuffery & Moeschler', in a
communicative process between addressee
and speaker, the addressee discern the in-
tention of speaker and, by drawing on certain
principles, makes inferences (the inferential
model). In fact, this perspective is the one that
invited cognitive theory into pragmatics. That
is to say, the cognitive abilities and situations
of the speaker and listener (addressee) are to
be important in this point of view. The aspect
which in terms of cognitive theories of Noam
Chomsky and the other pragmatic theorists,
depends on the “communicative competence”
or “linguistic competence” of the receiver of the
message.

Paul Grice is the person how apparently
starts the new cognitive horizon of pragmatics.
With the 1975 publication of Logic and Conver-
sation'®, this new dimension of pragmatics states
to appear. The main idea of Grice in this aspect
is concentrated in cooperation between speak-
er and addressee in addition to the recognition
of speaker intentions by addressee. Grice intro-
duced the distinction between a sentence and
an utterance. In linguistics and pragmatics,
sentences and their meaning are context-inde-
pendent and “sentence” refers to “information
associated with that sentence according to the
underlying linguistic system.?® Utterances and
their meaning?' are context-dependent and refer
to “the information associated with that utterance
according to the intentions of the utterer.?? Ac-
cording to Grice, a speaker or writer who utters
intends the addressee or listener to recognize the
intention behind utterance, and this recognition
and comprehension of the message or intention
is that produces the effect. With the presumption
of writer or speaker to be logical or rational, the

16 Mey, 1993: 247, quoting Bar — Hillel.

17 Zuffery & Moeschler, 2012: 19.

18 Grice, 1975.

19 Reboul & Moeschler, 1998a:50.

20 Linder Falk, 2007:30, quoting Blakemore, 1992:3-10.

21 Also called speaker meaning — Sperber & Wilson,
1995:21.

22 Linder Falk, 2007:30, quoting Blakemore, 1992:3-10.
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addressee get the information emitted by him
and recognized the intention. This, per se, is
what Grice call principles of cooperation which is
under supervision of both speaker and address-
ee which involves 4 maximums: quality, quanti-
ty, manner and relation. Uttering — understand-
ing a message according to this process have
as a result conversational implicatures which is
drown by cooperation between communicators.
We can evaluate the next example in this regard.
If we ask our friends: “are you going to mathe-
matic class?” and our friends answer: “We have
an appointment just now!” we, supposing to be
rational, believe that their answer have to do with
my question. When we compare the time of the
class with that appointment, we conclude that
their answer is no.?® The difference between lin-
guistic information analysis and cognitive prag-
matic analysis is included in the above example.
Conversational implicatures of Grice are built on
context — based hypothesis (situational, verbal
and no verbal informations) and of course, lin-
guistic encoding model would too many help in
this case because as a matter of fact, intention
pf the speaker or writer is to be decoded and not
the linguistic sign only. The Gricean Model of
communication aligned pragmatics more close-
ly with the cognitive sciences? which intend to
explain the way the human mind works?® and the
one that later was continued by the Relevance
Theory of Sperber and Wilson; a new cognitive —
linguistic theory that despite its closely relations
with the Grice one, has its own characteristics in
this regard.

In fact, the theory of Sperber and Wilson
recognizes the existence of implicature and
accepts that there is an inference process from
addressees mind to understand what have
been the real intention of the speaker to be
said. The concentration of this theory in cog-
nitive-pragmatic is in the content on one Grice
maximum which is recognized like relevance
or relation.?¢

23 Zuffery & Moeschler, 2012:106.

24 Ibid.

25 Reboul & Moeschler, 1998a:59.

26 Wilson & Sperber,2004: 607, emphasized added.

“Utterances raise expectations of rele-
vance, but [Relevance theorists] question sev-
eral other aspects of his account, including the
need for a Cooperative Principle and maxims,
the focus on pragmatic contributions to implic-
it (as opposed to explicit) content, the role of
maxim violation in utterance interpretation [...]
The central claim of relevance theory is that
the expectations of relevance raised by an ut-
terance are precise and predictable enough to
guide the hearer toward the speaker’s mean-
ing. The aim is to explain in cognitively realis-
tic terms what these expectations amount to,
and how they might contribute to an empirically
plausible account of comprehension.?"

Sperber and Wilson point out that there are
more or less implicit — as well as nonverbal
— forms of communication.?® They argue that
implicit communication is much more vague
than explicit statements, and this vagueness
is often intentional.?® In their opinion, Rele-
vance Theory can accommodate these cases
because the speaker’s informative intention
is to modify directly “not the thoughts but the
cognitive environment of the audience”.?® The
theory of Sperber and Wilson is the one that
create this believe that “thoughts cannot travel
from one brain to the another” but they have to
be understood and attributed under cognitive
circumstances and situations, the terms which
could refer indirectly to the context. In this re-
gard, we should familiar first with a cognitive
environment and its definition. Of course, it is
somehow influenced by the “context” ideas of
texts in international law but in a very stricto
sensu and from a cognitive viewpoint, the cog-
nitive environment has its own characteristics
which some of them are stated by Moeschler3":
“manifest to an individual; that is, assumptions
that are entertained as true or inferable” in the
inferential process of verbal communication.3?

27 Horn, 2004: 22.
28 Sperber & Wilson, 1995: 59-60.

29 Ibid.

30 Ibid.

31 Moeschler, 2009: 13-14.

32 We believe that language of international law could

be influence by these aspects of cognitive — pragmatic
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As he continuous, the interpretive or con-
textualizing process of formulating, confirming
or infirming hypothesis generates new assump-
tions of strengthens, weakens or suppresses
old assumptions.?® The process as a whole, as
Sperber and Wilson emphasize, is geared by
the search for relevance, the more similar as-
sumptions two people share, the greater the
overlap between their cognitive environments
and more likely the search for relevance will

views. As a matter of fact, the problem of interpretation
of international law instruments and texts is not just a
legal problem, but rather, it should be analyzed from
different approaches some of which is linguistics and
of course, pragmatic approaches. If we accept that the
language of international law also is “a case of ordinary
language”, so we are going to be able for start analyzing
it by linguistic — pragmatic and cognitive means,
especially because not all languages in the world are like
English but languages like Farsi or Arabic are brutally
different from English (phonetically, phonologically,
syntactically, semantically and so forth) in this leads
to a presumed preliminary difference between English
speakers of international law and for example, Arabic
speakers of international law. Of course, there are
some conventions on arbitrary meanings which could
reduce such important differences but it is not enough.
While we have stable and object referent like sun=sol=
Jepu there is no any serious problem to understand
the semantic meaning but when this word is used by
some users in some specific cognitive environments,
the thing is different for probably the speaker has a
specific connotation in mind or a metaphoric usage of
that word. It is just a very small example of linguistic —
pragmatic differences between international law users
and it leads, of course, to greater differences in getting
ideas and meanings like words regarding special
scientific branch, specialized languages, subjective
notions and Etc. it is in this case that when the word
“commerce” is used, in case of any dispute, the subjects
ofinternational law could have misunderstood the main
denotation — connotation of such a word because they
have not been aware of the real referents and meanings
of it. Therefore, we should accept that such cases
are more eminent to occur for the other non-English
speakers and interlocutors of IL texts and instruments.
33 Moeschler, 2009: 13-14.

lead to successful communication.34%

It is shown that some international law schol-
ars have confused or have not understand the
true model of communication in international law
or either, do not believe that also this discipline
(international law) needs its own language and
communicative model which has to be a bypass
production (conclusion) — interpretation.® That is

34 When we take the IL language like an “ordinary
language analyzed by linguistic — pragmatic and
cognitive” processes and knowledge, we have taken
this assumption in consideration that this language
also is working like a communicative language which
needs its own channels and ways to have a successful
communication with the other lawyers, judges, organs
and international law subjects. In this regard, the better
cognitive awareness we have from the real world and
subjects, the better conclusion of instruments and texts
we have and therefore, the better interpretation we
could have. An interpretive process which consists
on linguistic — pragmatic and cognitive awareness
and therefore, we accept that we have committed to
interpret with rationality and justice. So, as a matter of
fact, there is where we should state that “conclusion of
a treaty, final act, convention, instrument and Etc. in
international law, have lots to do with interpretation
of it. When “any ordinary language” is influenced
and changed by social and individual circumstances,
the semantic evolution of contents is expected. That
is to say, if we conclude a contract or a treaty today
in English, which is going to be important in the
hour of interpretation of that instrument, is the social
circumstances of that language. However, in order
to reduce the risks of misinterpretation (problems of
historical language or contemporary language) both
or multilateral parties could agree when concluding an
instrument. That is to say, they agree in good faith if
social circumstances of historical language is evoked
when interpreted or the contemporary one. This method
could reduce misunderstandings and disputes between
parties, although some differences, like explained
before, are arose because there is no any common —
social language of international law created by own
subjects but it is apparently agreed “English” to be
the official language of international law. The matter
that arises the next question: are all of the subjects of
IL thinking, speaking, creating cognitive frames like
the English native speakers do? If not, how can create
a possible common sense — language and cognitive
inference between subjects that have been grown with
different ideas, ideologies, thoughts and so forth?

35 Sperber & Wilson, 1995:44.

36 As we discuss about it before, this process should
be taken into account both from cognitive side of
interpretation and pragmatic one. That is to say, if we
expect true and good interpretation of instruments and
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to say, without counting on expressly o explic-
itly true manifestation, there is no any true and
realistic inference. In this aspect, Sperber and
Wilson argue that all forms of communication in-
volve two-fold intentional (ostensive-inferential)
process.?’

The speaker must explicitly show a commu-
nicative intention (ostension) to communicate
a particular piece of information to addressee,
which the addressee then could or has to infer.3®
As Moeschler adds®, if we use Relevance The-
ory to explain verbal communication, “the cor-
rect interpretation is a by — product of linguistic
information, contextual premises and deductive
processes.® In the words of Moeschler and Re-
boul,*" Relevance Theory does not consider se-
mantic meaning to be peripheral to a cognitive
pragmatic theory of meaning and interpretation
in verbal communication, but “marries [...] de-
coding and inferential processes”. Sperber and
Wilson believe that in process of communica-
tion between human being it is cognitive system
which could first recognize the situation and after
that, show the relevance between utterances.
Therefore, the process of cognitive recognition
exists in every communicative situation. It is
worth noting that in this process, both addressee
and speaker need information. In other words,
the more cognitive effects or pieces of informa-
tion available to the addressee, the greater the

texts in international law, we should have “constructive
ostension” and if not, the process of communication is
failed or there is going to show different interpretation
from what we have expected. Therefore, in order to
have a really true and understandable result, it should
be taken into account that this process have to do with
each other. There is no a good result without the starting
point and vice versa. Especially when we are speaking
about the communicative language of international
law; a language which is supposed to be “normative”
and “legal” and should settle the relations between
international law organs, subjects and authorities.

37 Reboul & Moeschler, 1998a: 72.

38 Zuffery & Moeschler, 2012:108.

39 It is the case of verbal and non-verbal communication:
“verbal communication proper begins when an
utterance. . .. Is manifestly chosen by the speaker for its
semantic properties” (Sperber & Wilson, 1995:178).

40 Moeschler, 2009: 8.

41 Reboul & Moeschler, 1998a:63.

relevance of the utterance and vice versa.*
Information is relevant if it has at least one
positive cognitive effect in a given context — if
it adds, modifies or deletes information.*®* From
Relevance Theory is inferred that cognitive ef-
fects and cognitive processing can be naturally
balanced internally: “a. follow the path of least
effort in computing cognitive effects (...) b. stop
when your expectations of relevance are satis-
fied (or abandoned).* In fact, this theory is look-
ing for expansion of what we call cognitive mod-
el of interpretation of communication. Although
we start with linguistic coding but the process
of communication continuous with cognitive ef-
fects. It happens in IL communicative model and
language too. When a provision in a treaty es-
tablishes a meaning or represent something ac-
cording to our expectation, then we have expe-
rienced what we have cumulated in our minds
before, something that is acceded from past ex-
periences and it is realized when communicating
in this language (language of international law).
Actually, the most important efforts of lan-
guage pragmatic which has been started by
Grice and then, Sperber and Wilson, could
demonstrate that in a communicative model of
language in international law we can count with
some linguistic — cognitive factors to do a two
sided process: 1 — production or conclusion an
international law text and 2 — interpretation, per-
ceiving or decoding the IL message. In other
words, taking Relevance Theory and Gricean
Model of Communication in consideration, we
could see that messages and normative process-
es in international law should be emitted and un-
derstood having a cognitive environment which
help us to understand the real intention of the
parties. It is worth noting that according to the ar-
ticles 31 and 32 of VCLT (Vienna Convention on
the Law of Treaties) every treaty or instrument in
international law has a “subject-matter”; that is to
say, all of the parties have an aim to conclude a
treaty or instrument which could prove the cogni-

42 Zuffery & Moeschler, 2012:108.

43 Moeschler, 2009: 11.

44 Moeschler, 2009: 12-13 quoting Sperber & Wilson,
2004: 613.
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tive viewpoints to the interpretation of IL texts. In
fact, the adhesion of RT (Relevance Theory) and
cognitive achievements are to be useful in this
specific aspect showing that every communica-
tive (written or oral) situation is created in a cog-
nitive environment and of course, to understand
the real dimensions of that message, the readers
and interpreters should take into account those
coefficients.*

3. Cognitive elements in the
Language of International law;
Trying to Extract the Exact
Meaning of a/an Word-Utterance

One of the most important issues regarding
language of international law is if it is possible to
translate-interpret judgments, treaties, conven-
tions and awards in a word-by-word manner. All
we know that there are many Non-English speak-
ing countries and subjects of international law
which should interpret the above texts by a first-

45 As mentioned in previous sections, the study of im-
plicature — explicature, intentional meaning, connota-
tive — denotative meanings, cognitive relevance and so
forth are aspects that have to do with every situational
communicative model, whether IL oral or written text
or ordinary usage of language. In most cases, people
from all across the globe, differentiated by language
and culture, try to understand each other in different sit-
uations. Taking in consideration a “Common Commu-
nicative Model of language” both orally and written es-
pecially for the language of IL could help them to better
understanding — interpreting messages. In this regard,
we can more familiarize with the linguistic — pragmatic
— cognitive models of understanding — communicating
in order to communicate with awareness and be under-
stood and inferred more successfully, fulfilling with
the language norms and rules. One of the most common
examples of this successful “communicative model”
could be avoiding to use vague or ambiguous words —
terms in language of international law when conclud-
ing a treaty — convention. According to Gricean Model
of Communication, every utterance should be emitted
under 4 maxims of cooperation between speaker — in-
terlocutor and writer-addressee. If we take these prin-
ciples and the other rules of language communication
model in consideration, the risk of misunderstanding
or misinterpretation reduces meaningfully because we
have tried to transfer our ideas and thoughts in the best
way; either explicitly or implicitly.

hand translation. The empirical answer, as Mar-
rianne Lederer says, is clear: years of practice
and observation of practice show that languages,
however closely related, do not match in actual
speech. This means that translating languages as
heard, faultless though the translating might be,
does not make sense.* In this sense, any trans-
lator or interpreter of language of international
law could also count on cognitive complements
as is acts of speech. As it was mentioned before,
the linguistic — cognitive elements in a speech —
communicative situations could help the reader
or interlocutor of international law texts to better
understanding. These types of cognitive elements
are to be determined correctly in order to be able
for transmitting the messages from one language
to another one. As Lederer*” argues in his article
“Interpreting, Yesterday, Today and Tomorrow”
there are some specific cognitive elements which
have to be taken into account in this regard:

The order of words

Prepositions

Number of words

Verbal context

Situational context

Cognitive context

Knowledge of the world or encyclopedic
knowledge

@MMoOw>

A. The Order of Words

Probably some language users think that
for translating a word from language A to lan-
guage B there is no any need rather lexical cor-
respondences from those languages to another
one. That is to say, just semantic analysis and
not else. Yet such phrases, although apparently
constructed in a similar way, do not translate the
same order of the words: ex aequo et bonno=
ex=preposicion, aequo=sustantivo, et=preposi-
cion, bonno=adjetivo while translating this for-
mulaic expression into Farsi, for example, re-
quires more connotative — cognitive information:
ex: |y «», aequo: eSuloe ol etis, bono: ¢ s
ez s oadlz.

From word by word equivalence above is

46 Lederer, 1990: 54.
47 Ibid.
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inferred that there is no any certain denotative
meaning extracted from Latin expression used
in international law language. It is, however, the
world knowledge combined with knowledge of
both languages which could help the reader —
interpreter of international law texts and instru-
ments that above Latin expression in Farsi is:
luad sadlz 5 sl

Although there is no any relation between
lexical correspondences of both languages.*®

As Ledered states: “it is well known that syn-
tax varies from language to language. It is less
well known that interpreters (and translators
alike) rely on their knowledge of the world to find
the correct word order in their native tongue”.*®

B. Prepositions

The prepositional usage in language is an
important aspect that sometimes we forget tak-
ing it in consideration. For instance, the usage
of prepositions in French, Spanish or Farsi is not
the same as it happens in the common language
of IL which is English. Compafia bajo control de
extranjeros in spanish, for instance, is Foreign
controlled companies in English or Jiy S So
SISy Sood as Saorin Farsi. If the cognitive
complement is undisguisable from understand-
ing of the words, it could be noted that this type
of translation or interpretation is successful. As a
result, the links between words, lexical order and
cognitive elements are indispensable for starting
an interpretive process in any ordinary or special-
ized language one of which is international law.

C. Number of Words

Normally, all language users from different
cultures and languages use not the same order
or number of words to express themselves or it is

48 Although there is convention about linguistic signs
— lexical correspondences between subjects of
international law in IL language, but it is not deniable
that not all of international law users are English
or French speakers. A really important issue which
creates cognitive impacts between them. in this regard,
interpreting an IL text without taking in consideration
the cognitive-pragmatic aspects could really result
in nonsense meaning, gap, vague and ambiguous
expressions.

49 Lederer, 1990:55.

rare. Just observe the next examples in different
languages used by IL users — subjects:

Eng> this country is the second largest ex-
porter of oil in the world

Spn> este pais es el segundo exportador
mundial de petréleo

Far> o SUisy gleSh 25 golas Ul 2, palale
O 2l

As Lederer emphasizes®, the word “largest”
is explicit in English but implicit in Spanish and
either, Farsi. The important thing is that some-
times the reverse case also happens; some con-
cepts are implicit in Farsi but explicit in Spanish
or English. Therefore, as it is observed, counting
on literal —word by word meanings in not enough
for knowing and interpreting the IL propositions
— utterances but there is a very indispensable
need for cognitive-pragmatic elements. Cogni-
tive elements which according to Lederer, ap-
pear in next classification.

D. Verbal Context

Basically, the notion of “context” is one of the
most important concepts in interpretation — con-
clusion of IL texts and instruments. If we accept
that language of IL has its characteristics, we will
accept that this language has its own peculiari-
ties to be transmitted — interpreted by writers-ad-
dresses. The notion of context, which has been
emphasized by international courts and it is also
included in art. 31 of VCLT 1960 has a very com-
plicated connotation to be understood because
it has been argued in linguistics, pragmatics and
cognitive science too. It is “Verbal Context” which
could help us to choose the appropriate meaning
of a word of phrase in its surrounded phrases.
“Speeches are uttered in a continuous stream of
words, each word contributing to the meaning of
the words around it and being made more spe-
cific by these surrounding words”.5" That is why
when we use words like “justice”, “convention”,
“security”, “protection” and so forth in IL texts
and instruments, in order to translate them into
the target languages (Farsi, Spanish, Arabic and
Etc.) we should recognize and consider the ver-

50 Lederer, 1990: 56.
51 Ibid.
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bal context in which these words appear. If not,
the systematic-social differences of languages
could result in misinterpretation-misusage of
those words.

E. Situational Context

International Law interpreters and lawyers
are part of the IL language and have role to de-
velop its borders. If they are only readers and
they do not know how to use this language,
surely there is no any successful transmitting
process. Awareness of situational context can
help international lawyers and language users to
decode the real linguistic signs — cognitive ap-
proaches of speeches and texts in this aspect. It
is worth noting, as was mentioned before, art. 31
of VCLT would refer to all types of the contexts
one of which is “situational” one. The supporting
idea of this alleged statement is that there is no
any specification of types of context included in
that convention. It simply states: “A treaty shall
be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms
of the treaty in their context and in the light of its
object and purpose”. Therefore, interpretation of
a treaty or instrument in international law apart
from object and purpose, needs “context”. But,
what type of context is referred to? We believe
that this type of context would be deciphered by
interdisciplinary views: cognitive elements, lin-
guistics and pragmatics.

F. Cognitive Context

It is also a very important step to recognize
cognitive elements of speech, production and
interpretation a text, utterance or instrument. Is
there any possibility to interpret ICJ judgments
without remembering the old practics, jurispru-
dence, judges or statements? The “cognitive
context” is that one which connects all previously
stated speeches, rhetoric and statements to the
present information. As Lederer continuous: ‘it is
cognitive, since no longer bears a verbal shape,
and contextual, since it stems from things said.
It is the cumulative knowledge brought by the
speech chain up to the point where the interpreter

is translating”.®? In other words, after understand-
ing the statement, utterance or text, the linguis-
tic signs — semantic processes are substituted
by cognitive frames or elements. That is why a
reader, interpreter or lawyer of an international
law treaty, instrument or text should not just have
linguistic — legal knowledge, but he/she has to be
aware of the real cognitive sense and relevance
between what has been said before and what is
to be said later and if not, there is no any evolu-
tionary understanding — interpreting process for
the Non — English (Non IL principal producers)
because or they are just satisfied with linguistic
— semantic meaning (word by word translation)
or they are not aware of using different contexts
(like cognitive one) to be able for decoding the
right and correct connotation — intention of IL pro-
ducers, judges and organizations which are the
important ones in this process.®® This definition
of context is really important for the subjects of
IL and interlocutors of IL texts and instruments.
As Lederer continuous stating this opinion about
“Oral Interpretation Conferences”, comparing his
words with the IL language when she says: “pro-
fessional interpreters never interpret sentence
by sentence; they prefer waiting for the speech
to proceed and provide maximum information.
They know that the proper meaning of words
arises not only out of their language tenor but
also out of cognitive context”.>* We could evalu-
ate more and more all sided contexts which have
to do with IL treaties and instruments.

G. Knowledge of the World or Encyclopedic
Knowledge

“‘Knowledge of the world exists independently

of acts of speech. It is the entirety of what we

52 Lederer, 1990: 57.

53 If all IL language users were speaking in English or
French, have the same cognitive knowledge from the
entire world, have the same culture or viewpoints,
surely there would not exist misinterpretations like what
we see nowadays. That is because at the first step, we,
IL language users, are from different backgrounds and
cognitive experiences and this is a challenge especially
for those who are not thinking — speaking like the IL
principal users of language (English — French) in ICJ
and some others in UNSC.

54 Lederer, 1990: 58.
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know, whether through experience or through
learning. Relevant parts of it are mobilized by the
speech chain and contribute to understanding”.®®
The knowledge of the world is that one could help
IL language users, organizations and subjects to
interpret the real sense and what have been said
in an instrument or convention. Interpreting — un-
derstanding some international events like Cold
War, World War the Il, War, Crime, Etc. the spe-
cialized user of language of IL understand that
we are not speaking about “a war that have been
occurred during a cold temperature!!” or by say-
ing World War inferring “a war that all of the na-
tions were in armed conflict with each other!!” but
this is the encyclopedic knowledge that can help
readers — interlocutors of IL to understand the
specific meaning — intention of what has been
said or what is going to be said or communicat-
ed both orally and written. “Native speakers are
not aware of cognitive complements. Verbal, sit-
uational and cognitive contexts and knowledge
of the world come into play quite naturally, while
language alone seems to be present.”® For this
reason is that we consist the issue that interna-
tional lawyers and subjects have to know more
things about “context” mentioned in art. 31 of the
VCLT. Interpreting a IL text or instrument, like
concluding them, requires an awareness of cog-
nitive frames — complements of course, it is be-
cause we cannot translate languages on the ba-
sis of “Language or Language System” alone.®”
Insisting only in linguistic characteristic or signs
in languages when speaking about IL language
is not correct (the simple work could be done by
machines of translation), beside this, concerning
only in legal norms or absolute legal interpreta-
tion of that language is also incorrect. We believe
that there should be a combination of “legal — lin-
guistic — pragmatic and cognitive” combinations
for writing well — understanding well — elaborat-
ing well and doing the best for achieving IL goals
which according to the UN Charter, are summa-
rized in justice, peace and security.

“Since languages differ in all respect, not only

55 Ibid.
56 Ibid.
57 Ibid.

in sound structures, semantics or syntax, but
also in the way speakers refer to ideas, facts and
events, interpreters cannot proceed directly from
one language to the other”.®® This can be said
in another words to. To conclude — speak — un-
derstand and interpret in IL language, an interna-
tional lawyer, judge, organ or interpreter should
take a look at both linguistic and extra linguistic
(non — linguistic) knowledge. As Lederer states:
“Only cognitive complements can explain fully
the nature of interpreting and vindicate the in-
terpreters’ assertion that understanding speech
[intentions] goes further than understanding lan-
guage”.® It is just like the relationship between
semantics and pragmatics in linguistics. In order
to get/ understand an idea, we start with linguis-
tic signs and we conclude with pragmatics and
cognitive features.

4. Concluding Remarks

This paper aimed to demonstrate that inter-
national lawyers, interpreters, judges and schol-
ars could take linguistic — pragmatic studies in
consideration both for: 1 — production or conclu-
sion of a text in any nature and 2 — in order to
decode, understand and interpret the right sense
behind words and terms in language of interna-
tional law. If we see the IL language like a “com-
municative model of language”, surely we will ac-
cept that this communicative — specialized model
of language also has its own characteristics ac-
cording to the aims — objectives of its users. The
contents of articles 31 and 32 of the VCLT are
acceptable, but there can realize the necessity
of more criteria to be able to interpret and con-
clude a treaty or instrument in international law
because: 1 — not all languages of international
law are spoken and written like English of French
and 2 — present era has its own characteristics
and requires to be understood according to and
up to dated — evolutionary viewpoint: the study of
cognitive aspects of language — human beings
have developed since 1970 up to here and that’s

58 Lederer, 1990: 59.
59 Ibid.
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why international law — international relations
scholars have to take all scientific aspects of sci-
ence in order to understand aims and intentions
of each other.

In our opinion, as told before, understanding
— interpreting the language of international law
requires indispensably all linguistic — pragmatic
knowledge to decode the right intention of inter-
national law subjects. For instance, when they
are speaking about “combat with terrorism” or
“human rights” an international lawyer or inter-
national law interlocutor have to take in con-
sideration: 1 — all of the cognitive — pragmatic
elements of the utterance to understand and in-
terpret the correct meaning to be decoded, 2 —
all of the linguistic steps of source languages of
international law while not being an English of
French speaker which have been used like most
spoken languages of international law (ICJ, SC
and some specialized organizations of IL) and
3 — all of the interpretive steps of understanding
the denotative and then, connotative meanings
of a utterance. For example, when speaking
about necessity of protecting or keeping “peace
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ABSTRACT

The status of the LLC shareholder characterizes the legal status
of the shareholder, its legal relationship with other shareholders, the
LLC itself, management of the LLC, and third parties. Although the le-
gal status of LLC shareholder (its rights and obligations) is prescribed
under Georgian law, issues related to its definition are still relevant, as
Georgian legislation is limited to general regulation only, and Georgian
case law and legal literature are also characterized by the scarcity of
consideration of shareholder status.

The purpose of this article is to use comparative legal analysis to de-
termine the essence of the status of the LLC shareholder, the grounds
for its origin, and legal consequences. The article analyzes the concept
of the status of the LLC shareholder, subjects of the status of the LLC
shareholder, LLC share concept, the rights, and obligations connect-
ed to the status of the LLC shareholder, forms of receiving the status
of the LLC shareholder and its period. Since the regulatory norms of
Georgian LLC are the institute of logical synthesis created as a result
of the reception of the norms of German law and the norms of US law,
the article mainly provides a comparative analysis of the Georgian and
German legal norms on the status of the LLC shareholder, as well as,
to some extent, the US regulations.
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INTRODUCTION

The status of LLC shareholder describes
its legal condition, legal relation towards other
shareholders, LLC, management of the LLC and
third parties. Legal condition of the LLC share-
holder (its rights and duties) is regulated under
Georgian legislation. However, the issues con-
nected to its description are still considerable,
since the legislation is limited to only general
regulation. The juditial practice and scientific
literature is also characterized by lack of dicus-
sions on the LLC shareholder status.

The purpose of the Article is to establish the
essence of the LLC shareholder status, grounds
of its origination and legal consequences using
legal comparative analysis. The article analy-
ses the following issues: the concept of the LLC
shareholder status, the subjects of shareholding,
the concept of the LLC share, obligations and du-
ties connected to the shareholder status, forms
of obtaining the shareholder status and the peri-
od of LLC shareholding.

Georgian norms regulating the LLC is an in-
stitute of the logical synthesis created by the re-
ception of German legal norms and influence of
American legal norms." In this regard, this article
basically contains comparative analysis of the
Georgian and German legal norms on the LLC
shareholder status and, also, to some extent,
American legal norms.

1. LEGAL STATUS OF THE LLC
SHAREHOLDER

Legal status of the LLC shareholder —is le-
gal condition of LLC shareholder, which implies
shareholding of the person in the LLC and the
system of its rights and duties derived from the
LLC shareholding. The LLC shareholding de-
pends on a person’s right of ownership of LLC
share. A person becomes LLC shareholder on

1 See Burduli, 1., Makharoblishvili, G. And
Maghradze, G. (2019). Limited Liability Company
in Georgia: Existing Reality and Regulatory Deficit.
Thilisi: World of Lawyers, p. 126.

the basis of purchasing (obtaining) a share and
only after this, person obtains the rights and du-
ties related to this share.

1.1. Notion of the LLC
Shareholder’s Share

The precondition for obtaining the LLC share-
holder status is to obtaing the ownership right
on the LLC share. The person becomes an LLC
shareholder on the basis of purchasing (obtain-
ing) the share and only thereafter the purchaser
of the share obtains the rights and duties con-
nected to this share.

The concept of the LLC share is not compre-
hensively regulated under Georgian legislation.
Pursuant to Paragraph 3, Article 44 of The Law
of Georgia on Enterpreneurs, LLC share is a
transferable right, which implies transferring the
ownership right thereon from the one person to
another.?2 The juditial practice defines the LLC
share as “a set of rights and responsibilities that
a person has as a member of LLC.™

LLC share by its legal nature is object of the
ownership right.* In the sense of the law of things,
it represents a property,® which is divided into
things and intangible property. The LLC share
comes under the latter category. The Civil Code
defines intangible property as the claims and
rights that may be transferred to other persons
or that are intended either for bringing a material
benefit to their possessor or for entitling the latter
to claim something from other persons.* The LLC
share falls within the category of rights and is not
considered as a claim. Therefore, transfer of the
ownership right on the share is subject to the rule

2 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 176.

3 Liluashvili, G. (2005). Limited Liability Company
(Theory and Practice). Tbilisi: GCI. p. 212; Judgements
on Civil Cases of the Supreme Court of Georgia, 2001,
#1,p. 5.

4 Article 30 of the Draft Law of Georgia on Entrepreneurs
directly indicates that the share is object of the
ownership right.

5 This follows from Paragraph 1 of Article 170 of the
Civil Code of Georgia.

6 Article 152 of the Civil Code of Georgia.
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on transferring the ownership and other similar
rights to the right.”

Status of the LLC share owner grants the
shareholder basic rights, from which the property
rights are as follows: (1) the right to participate in
the profit of the company, (2) right to receive pro-
ceeds of liquidation property, (3) in case of with-
drawal or expulsion from the company, right to
receive subsequent compensation,® (4) in case
of decreasing the capital by the shareholders’
resolution, the right to receive decreased capital.
The non-property rights include: (1) right to par-
ticipate in management of the company and (2)
the right to receive the information.®

Shareholder’s right on the share is an ab-
stract good. Some property must stand behind
the share for it to add economic value.” From an
economic point of view, the shareholder’s share
is a portion of company’s capital (including what
the shareholder paid in exchange for the LLC
share as a contribution). From the legal stand-
point, LLC itself is the owner of LLC property
and disposal thereof is carried out by the share-
holders indirectly, by managing the LLC. Thus,
juridically, the share shall be understood as art of
participation in the company and not as a right to
the portion of the LLC capital.

LLC share is an object of the civil turnover,
which does not have material embodiment and
represents unified and inseparable set of prop-
erty and non-property rights and has a certain
meaning, expressed in nominal value." Respec-
tively, the LLC share shall be discussed as sub-
jective (participation) right of LLC shareholder,

7 Burduli, 1., Makharoblishvili, G. And Maghradze,
G. (2019). Limited Liability Company in Georgia:
Existing Reality and Regulatory Deficit. Tbilisi: World
of Lawyers, p. 11-20.

8 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 180.

Ibid., p. 184.

10 Zubitashvili, N. (2014). Withdrawal of a Shareholder
from Limited Liability Company. In the book Burduli,
I. (Ed.). Collection of Works on Corporate Law II (pp.
133-196), Thilisi: Meridian, p. 184.

11 Ilyushina, M., N. (2015). Transactions with Shares in
the Authorized Capital of a Limited Liability Company,
a Handbook. (2" ed.). Moscow: RPA Ministry of
Justice of Russia, p. 10.

which in its content is a bearer of both property
and non-property elements.

LLC comes into existence from the moment of
registration at the entrepreneurial registry. There-
fore, we shall consider that LLC share also comes
into existence from the moment of LLC registration.
Ownership right on the share is certified by the re-
spective indication on the participation percentage
of the shareholders in the extract from the entre-
preneurial registry. It is noteworthy that the extract
only certifies shareholder’s participation in the LLC
and does not constitute a security.?

1.2. Authority of the LLC
Shareholder

Obtaining the ownership right on LLC share
automatically grants LLC shareholder respective
authority, which implies entire system of rights
and duties of the LLC shareholder. These rights
and duties may have different basis and nature.

The rights and duties of the LLC sharehold-
er may exist by force of law or may derive from
LLC statuse. They may be belonging to/imposed
upon all shareholders equally or their holder
may be specific shareholder or shareholders. As
of today, Georgian legislation is limited by very
general regulation, which gives the LLC share-
holders freedom to widen the scope of statutory
authorities.

As already mentioned, LLC shareholder
rights can be classified as property and non-prop-
erty rights.

The principal property right of the LLC share-
holder is the right to receive dividend.™ The right
to receive a dividend is different from the right
to claim it. The first one arises from the moment
of becoming shareholder, and the second one —
from the moment shareholders decide on distri-
bution of the profits.™ The ground for payment of

12 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 272.

13 Paragraph 1 of Article 8 of the Law of Georgia on
Entrepreneurs.

14 Judgement Neas-1328-1170-2010 of the Chamber of
Civil Cases of the Supreme Court of Georgia dated 6
June 2011.
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dividends is an existence of profits in LLC and
resolution of shareholders on payment of divi-
dends." In the presence of both of these precon-
ditions, it is not permissible to refuse sharehold-
er the request to issue a distributed profit in the
form of a dividend.®

In case of termination of shareholder status
by exit or exclusion, the right to compensation
of the share value may arise. However the right
to receive compensation does not initiate the
company’s obligation, to return the contribution
carried out by the shareholder as the compen-
sation for share.”” Unlike the Law in force, the
Draft Law determines that in case of withdrawal
of the shareholder, the value of the withdrawing
shareholder’s shares is determined by the par-
ties or by the independent auditor appointed by
the parties or the court.”™ And when excluding the
shareholder, the share shall be compensated in
“fair value”."

LLC shareholders may resolve on reducing
the chartered capital (including the resolution on
returning the additional contribution®). In case
of adopting the resolution on reducing the char-
tered capital, if shareholders do not otherwise
agree, they have the right to receive a respective
part of the reduced capital.

One of the most important property rights
of the LLC shareholders is the right to receive
the proceeds of liquidation. This right envisag-
es distributing the remaining part of the property
among the shareholders after covering claims of
the creditors of the liquidated LLC, in accordance
with their shares.?'

15 Judgement Neas-75-408-09 of the Chamber of Civil
Cases of the Supreme Court of Georgia dated 8 July
2009.

16 Judgement Neas-1063-1018-2014 of the Chamber of
Civil Cases of the Supreme Court of Georgia dated 8
April 2015.

17 Ninidze, T. and Chanturia, L. (2002). Commentary
to the Law on Entrepreneurs. Tbilisi: Samartali, p.
282.

18 Paragraph 5 of Article 146 of the Draft Law of Georgia
on Entrepreneurs.

19 Paragraph 8 of Article 145 of the Draft Law of Georgia
on Entrepreneurs.

20 Sub-paragraph “d” of Paragraph 6 of Article 9! of the
Law of Georgia on Entrepreneurs.

21 Paragraph 5 of Article 14 of the Law of Georgia on

The management and control rights of the
LLC shareholders imply the right to call the gen-
eral meeting of shareholders, the right to partic-
ipate in the meeting of shareholders, the right to
participate in the process of making decision on
the meeting of shareholders (right to vote), the
right to receive information and the right to re-
view and receive the documentation.

In general, the LLC shareholder has the man-
agement right, which is carried out through the
general meeting.?? LLC shareholders have max-
imal discretion with regard to determining the
competences of the general meeting, since they
themselves determine the issues included in the
competence of the general meeting.?® Pursuant
to the Draft Law, shareholders owning 5% of the
share also have the right to call the shareholder
meeting.

LLC shareholder has the right to receive
the information on activity of the company and
the right to review the existing documentation
in LLC.?® Law on Entrepreneurs establishes the
minimal standard of the shareholder’s right to re-
ceive the information, the restriction of which is
prohibited even if such agreement exist among
shareholders.? This norm simultaneously obli-
gates the shareholder to be informed on the pro-
cesses in the company, in order to avoid making
the decision that are damaging to the company.?”

The most important among obligations of the
LLC shareholder is the obligation to make the
contribution to the chartered capital. The term

Entrepreneurs.

22 Paragraph 1 of Article 47 of the Law of Georgia on
Entrepreneurs.

23 Paragraph 2 of Article 47 of the Law of Georgia on
Entrepreneurs; Paragraph 4 of Article 38 of the Draft
Law of Georgia on Entrepreneurs.

24 Article 130 of the Draft Law of Georgia on
Entrepreneurs.

25 Paragraph 10 of Article 3 and Paragraph 4 of Article 46
of the Law of Georgia on Entrepreneurs; In addition,
see Judgement Neas-243-228-2014 of the Chamber of
Civil Cases of the Supreme Court of Georgia dated 26
January 2015.

26 Judgement Neas-31-28-2015 of the Chamber of Civil
Cases of the Supreme Court of Georgia dated 24 March
2015.

27 Judgement Ne1/1/543,4 of the Constitutional Court of
Georgia dated 29 January 2014.
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“chartered capital” indicates the amount of the
capital determined by the shareholders agree-
ment, in other words — initial or stated capital.® It
is noteworthy that this term cannot be seen in the
Law of Entrepreneurs anymore and instead the
term “capital” is used.?® Contribution is the im-
portant mechanism for formation of the compa-
ny’s capital. It, especially — chartered capital, has
also the function of capital protection and is con-
sidered as “protected warranty fund”.*® In case of
failing to make the contribution, the shareholder
loses its share in the company.®’

LLC shareholder as a party to multilateral
transaction/agreement has the obligation of good
faith.®? LLC to some extent is considered as a
category of obligatory law and has the character
of legal relationship.®® The contractual relation-
ship exists between LLC shareholders and also
between LLC itself and its shareholders, the ba-
sis of which is the transaction (charter) conclud-
ed by them.** Generally, good faith is an univer-
sal evaluative category of private law.% However
the complete definition of the good faith cannot

28 Makharoblishvili, G. (2014). Basic Structural Elements
of a Joint Stock Company. In the book Burduli, I. (Ed.).
Collection of Works on Corporate Law II (pp. 55-129),
Thilisi: Meridian, p. 105.

29 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 87.

30 Zubitashvili, N. (2014). Withdrawal of a Shareholder
from Limited Liability Company. In the book Burduli,
I. (Ed.). Collection of Works on Corporate Law II (pp.
133-196), Thilisi: Meridian, p. 146.

31 Paragraph 7 of Article 3 of the Law of Georgia on
Entrepreneurs.

32 Burduli, I. and Chitashvili, N. (2020). Withdrawal of
a Shareholder from a Limited Liability Company on
Substantial Grounds. German-Georgian Journal of
Comparative Law, 9, 1-14, p. 12.

33 Burduli, I. (2012). Commitment Obligation — Scale of
the Majority and the Minority within Corporate law, on
the Example of German Law. Justice and Law, 4 (35),
51-63,p. 51.

34 Migriauli, R. (2020). The Duty of Loyalty as a Standard
of Shareholder Behavior in the Organizational Law
(on the example of German Law). Georgian-German
Journal of Comparative Law, 11, 20-25, p. 20.

35 Chanturia, L. (2017). Article 8. Subjects of Private
Law. In the book Chanturia, L. (Ed.) Commentary
on the Civil Code, Book I, General Provisions of the
Civil Code (pp. 47-52). Tbilisi: German Agency for
International Cooperation (GIZ), p. 50.

be found in Georgian law.* It is used as general
provision, general obligation and, therefore, as a
principal of the civil law. From this principal derive
imperative rules, which shall be complied uncon-
ditionally.*

LLC shareholders are imposed by the fidu-
tionary duties that include the duty of loyalty
and the duty of care.?® The shareholder’s duty of
care implies the duty of shareholder not to com-
mit intentional unlawful acts or gross negligence
against the company.®*® The shareholder’s duty
of loyalty — is subordination to the best interest
of the company, in particular, the shareholder is
prohibited to complete an activity that damages
the company, its interests, property and joint/
common interests of the shareholders.® The
duty of loyalty includes in itself duty to account,
duty to refrain from self-dealing, duty not to com-
pete and duty of disclosure.*’

In US, the fiduciary duties apply to the mem-
bers and managers of the Limited Liability Com-
pany (LLC).“2 The mentioned duties include the
duties of loyalty and care.® In addition, their ac-
tivities are subject to the general obligation of
good faith and fair dealing.** However, the sta-

36 Vashakidze, G. (2007). Good Faith According to the
Civil Code of Georgia — Abstraction or Current Law.
Review of Georgian Law, 10/2007-1, 14-58, p. 38.

37 Khunashvili, N. (2016). The Principle of Good Faith
in Contract Law. Tbilisi: Bona Causa, p. 91, p.49. (In
Georgian).

38 Burduli, I. and Chitashvili, N. (2020). Withdrawal of
a Shareholder from a Limited Liability Company on
Substantial Grounds. German-Georgian Journal for
Comparative Law, 9, 1-14, p. 13.

39 Zubitashvili, N. (2014). Withdrawal of a Shareholder
from Limited Liability Company. In the book Burduli,
I. (Ed.). Collection of Works on Corporate Law II (pp.
133-196), Thilisi: Meridian, p. 155.

40 Burduli, I. and Chitashvili, N. (2020). Withdrawal of
a Shareholder from a Limited Liability Company on
Substantial Grounds. German-Georgian Journal for
Comparative Law, 9, 1-14, p. 13.

41 Zubitashvili, N. (2014). Withdrawal of a Shareholder
from Limited Liability Company. In the book Burduli,
I. (Ed.). Collection of Works on Corporate Law II (pp.
133-196), Thilisi: Meridian, p. 155-156.

42 In Georgian — Limited Liability Company.

43 ULLCA Sec. 409.

44 Gartenberg, E. and King, T. (2003). Fiduciary Duties
in Partnerships and Limited Liability Companies under
California Law. California Business Law Practitioner,
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tus of fiduciary duties of the non-manager LLC
member is problematic. There is an opinion that
they are not subject to fiduciary duties and only
general duties of good faith and fair dealing ap-
ply. Some US courts even believe that fiduciary
duties should be applied equally to all partners.
However, the charter may limit fiduciary duties,
but their extinguishment is inadmissible.*

In Germany, the duty of loyalty (Treupflicht),
generally, obligates the shareholders not to dam-
age the interests of the company and other share-
holders through their actions.* Under German
law, the maijority’s decision that disproportionately
interferes with the membership of minority share-
holders is voidable.*” Thus, the duty of loyalty is
directed to protect the interests of the minority of
shareholders. According to the German legal liter-
ature, a shareholder’s duty of loyalty includes the
duty to act, to refrain from action, to obey, and to
give consent.®® It may also include a prohibition of
competition for GmbH shareholders due to a prohi-
bition to cause damage.*

In Germany, in addition to the duties listed
above, the GmbH shareholder also has the duty
to file a declaration of insolvency. In particular, if
the company is insolvent or overindebted, and
where there is no functioning representative
body in the company (as defined in paragraph
2 of InsO §10), the shareholders are required to
file an insolvency statement.*

The authority of the shareholder is main-
ly proportional to the amount of his share. It is
in accordance with the percentage of its share

93-104, p. 102-103.

45 Ibid.

46 Schéfer, C. (2019). Principles of Law: Organizational
Law (Translated by Migriauli, R.). (5" edition). Tbilisi:
LEPL Notary Chamber of Georgia. (The original work
was published in 2018), p. 462-464, § 36, margin no. 23.

47 Ibid.

48 Migriauli, R. (2020). The Duty of Loyalty as a Standard
of Shareholder Behavior in the Organizational Law
(on the example of German Law). Georgian-German
Journal of Comparative Law, 11, 20-25, p. 22.

49 Schafer, C. (2019). Principles of Law: Organizational
Law (Translated by Migriauli, R.). (5" edition). Tbilisi:
LEPL Notary Chamber of Georgia. (The original work
was published in 2018), p. 462-464, § 36, margin no.
23.

50 Ibid, p. 462, margin no. 22.

participation that the receipt of dividends, the
right to vote at the meeting, the right to request
the convening of the meeting are determined.*
However, according to the charter, some shares
(shareholders) may be given pre-emptive rights
as inherent rights of this share (so-called “privi-
leged shares”). The law gives shareholders the
right to change the standard of decision-making
on the basis of the charter, in particular, to create
an imbalance between the shareholders’ right to
vote and the volume of shares, but this must be
specifically reflected in the charter.5?

1.3. Subjects of LLC Shareholding

The prerequisite for the realization of the
authority of the LLC shareholder upon the LLC
share, as mentioned, is the legal status of the
shareholder, which characterizes the legal state
of the shareholder, his legal relationship with oth-
er shareholders, the LLC, the LLC management
and third parties.

The shareholder is a member (participant) of
the LLC, who has the rights and obligations to-
wards the company provided by the legislation
and the LLC charter.5® The Draft Law sets out a
general legislative definition of a shareholder, ac-
cording to which a shareholder is a person who
owns a share in an entrepreneurial company.®
Accordingly, pursuant to the proposed wording,
the status of a partner is related to the ownership
of a share of the company.

Any natural person may have the status of
a shareholder. In this case, the shareholder can
be any person, regardless of his/her citizenship,
gender, age, etc.% Among them, the holder of the

51 Liluashvili, G. (2005). Limited Liability Company
(Theory and Practice). Tbilisi: GCL p. 212.

52 Ruling Neas-31-28-2015 of the Chamber for Civil
Cases of the Tbilisi Court of Appeals dated 26
September 2012; Todua, U. (2019). Law of Georgia
on Entrepreneurs in Court Decisions. Tbilisi: German
Agency for International Cooperation (GIZ), p. 173.

53 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 20.

54 Paragraph 1 of Article 8 of the Law on Entrepreneurs.

55 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 21.
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status of a shareholder may be a minor whose
rights and obligations under the membership are
exercised by his/her legal representatives until
he/she reaches full legal capacity.

The shareholder of the LLC can also be a
legal entity. However, since the legal capacity
of NNLE and LEPL is special and they can only
carry out activities provided for in their found-
ing documents or by law,* they may obtain the
shareholder status only if this is permitted by
their charter or law. In addition, the state, as a le-
gal entity under private law, > may carry the LLC
shareholder status. The principle of general ca-
pacity applies to the NNLE and, therefore, it can
obtain the shareholder status in the LLC without
special permission,% provided that this is not pro-
hibited by its founding documents.

The legal founding which is not a legal entity,
for instance, partnership or non-registered union,
cannot have a status of LLC shareholder.®® The
reasoning for this is that they do not have orga-
nizational structure and in the legal relationship
they participate through their members. In ad-
dition, establishment thereof can be carried out
orally, which complicates identification of mem-
bers and their rights and obligations.®

2. OBTAINING THE STATUS
OF LLC SHAREHOLDER

Obtaining the status of LLC shareholder is
done by acquiring the LLC share, which can be
done in two basic ways: (1) initial acquisition of
the LLC share, which can be done by participat-
ing in LLC incorporation process as a founder or
after incorporation of the LLC by the transfer of
the relevant share of the increased capital to a

56 Article 25 of the Civil Code of Georgia.

57 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 24.

58 Paragraph 2 of Article 25 of the Civil Code of Georgia;
Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 23.

59 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 56.

60 Ibid., p. 57.

new shareholder;?' (2) post-incorporation acqui-
sition of the LLC share, namely, by inheritance,
acquiring the share on the basis of contractual
legal relationship and on the basis of reorganiza-
tion,%? also by division of the share in joint owner-
ship of the spouses.®

2.1. Initial Acquisition of a Share

The future shareholder of a LLC — the found-
er — is the substantial part of the incorporation
process. By signing the LLC charter, the found-
er expresses the will to establish an enterprise
and with its participation carry out entrepreneur-
ial activity. Participation as a founder and under-
taking to make a contribution will automatically
lead to future acquisition of the LLC share and,
consequently, the status of a shareholder. Thus,
the founders of the LLC, unlike “ordinary” share-
holders, have additional rights and responsibili-
ties, as well as joint liability for the establishment
of the LLC and the obligations arising before its
registration in the entrepreneurial registry.

Prior to the registration of the LLC, its found-
ers, by adopting the charter, are obliged to form
a company from the pre-company into a full-
fledged, capable for rights and legally capable
enterprise, which is completed by registration in
the entrepreneurial registry. This includes meet-
ing the registration requirements, as well as
making contributions envisaged in the charter
and the establishment of the governing bodies of
the LLC.%* Pre-company may conclude transac-

61 Burduli, 1. (2019). Acquiring a Share in the
Entrepreneurial Company in a Good Faith. Georgian-
German Journal of Comparative Law, 2, 11-36, p. 26.

62 Ibid.

63 ikhonov, V., V. (2016). Share of LLC as an object of
joint property of the spouses. http://lexandbusiness.
ru/view-article.php?id=7949; Regarding the division
of shares, see Ninidze, T. And Chanturia, L. (2002).
Commentary to the Law on Entrepreneurs. Tbilisi:
Samartali, p. 275.

64 Bakakuri, N., Gelter, M., Tsertsvadze, L. and Jugeli,
G. (2019). Corporate Law, Handbook for Lawyers.
Thilisi: German Agency for International Cooperation
(GI2), p. 56.
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tions.® The founders bear personal liability to its
creditors as joint debtors, directly and proximate-
ly, with all their assets.®® After registration in the
entrepreneurial registry of the pre-company, the
liability for the obligations arising from the action
performed on its behalf is transferred to the reg-
istered entrepreneurial entity.®

In Germany, the company acquires legal ca-
pacity from the proper signature of the compa-
ny’s charter and acts not only for the relationship
between the founders, but also for the relation-
ship with third parties. Thus, transactions with
third parties on behalf of the company are au-
tomatically considered a liability of the company
and do not depend on the approval.®

The process of establishing an LLC in the US
is subject to the control of the government only
by formal preconditions, so the articles of associ-
ation contain some important data necessary to
meet the formal requirements of the company, in-
cluding information about the founder of the LLC.
However, being a founder in the US does not al-
ways mean gaining shareholder status after reg-
istration. It is the practice in the US to entrust
the law firm to take necessary actions for reg-
istration, i.e. the company’s future shareholder
applies to a specific law firm to prepare the legal
documentation required for the establishment of
the company and to maintain relations with the
state for company registration.® Therefore, the
founder (incorporator) of the LLC may be a law
firm or its employee who is not a future share-
holder of the LLC. The founder formally incorpo-
rates an LLC, which is why founders in the US
often have only formal status.”

Acquisition of shares during a capital in-
crease mainly takes place when the chartered

65 Ibid.

66 Paragraph 2 of Article 2 of the Law on Entrepreneurs.

67 Ibid.

68 Bakakuri, N., Gelter, M., Tsertsvadze, L. and Jugeli,
G. (2019). Corporate Law, Handbook for Lawyers.
Thilisi: German Agency for International Cooperation
(G1Z), p. 57.

69 Burduli, 1., Makharoblishvili, G. And Maghradze,
G. (2019). Limited Liability Company in Georgia:
Existing Reality and Regulatory Deficit. Tbilisi: World
of Lawyers, p. 110-111.

70 Ibid., p. 113.

capital is not sufficient to achieve the goals of
the LLC and the shareholders make a decision
at the general meeting to increase the capital.
The LLC shareholders have the right to partici-
pate in the capital increase in proportion to their
shares, by making the full amount of the relevant
contributions to the capital within the time period
set by the general meeting of shareholders. In
case of full or partial non-use of this right by any
of the shareholders, a new ratio of shareholders’
shares may originate after the capital increase.™

In Germany, in order to increase the capital
of a GmbH, the shareholders must decide not
only to increase the capital themselves™ but also
to determine the circle of persons who are al-
lowed to increase the capital.” To acquire new
shares, the new shareholders must also be al-
lowed access along with current shareholders.™
Following the resolution of the shareholders, the
acquirer will have to enter into share transfer
agreements as a result of the capital increase,
under which they will undertake the obligation to
make a new contribution and other obligations
related to GmbH shareholding.”™

2.2. Post-incorporation
Acquisition of a Share

As already mentioned, status of the LLC
shareholder may be obtained also by acquisition
of a share in the incorporated LLC. Post factum
acquisition of the share may occur on the basis
of purchase, gift, inheritance or joint ownership
of the spouses.

Purchase and gifting the LLC share is drawn
up in a form of the legal transaction act, which
are subject to the Civil Code norms on validity

71 Paragraph 2! of Article 46 of the Law on Entrepreneurs.

72 GmbHG § 53.

73 Schéfer, C. (2019). Principles of Law: Organizational
Law (Translated by Migriauli, R.). (5" edition). Tbilisi:
LEPL Notary Chamber of Georgia. (The original work
was published in 2018), p. 433-434, § 35, margin no. 57.

74 GmbHG § 55 Abs. 2.

75 Schéfer, C. (2019). Principles of Law: Organizational
Law (Translated by Migriauli, R.). (5" edition). Tbilisi:
LEPL Notary Chamber of Georgia. (The original work
was published in 2018), p. 433-434, § 35, margin no. 57.
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of transactions. An agreement shall be conclud-
ed in writing. Though the legislation does not re-
quire notarization, but it is common practice to
notarize such agreements by the parties. The
grand chamber of the Supreme Court of Geor-
gia interprets in one of its decisions that “in order
to transfer ownership of a shareholder’s share
(transferable right) to the acquirer, it is necessary
to have a valid agreement or mutual will between
the shareholders and registration of this right at
the registry in accordance with the law“.”® The
transfer of the right to share must be registered
in the entrepreneurial registry for the shareholder
to be considered as a legal owner of the share.

Although Georgian law reinforces the prin-
ciple of free transferability of shares, when pur-
chasing a share through a legal transaction, the
acquirer must take into account whether there
are any restrictions on the alienation of shares.
Such restrictions may include, for example, the
right of pre-emption by other shareholders, con-
sent to the alienation of shares, and other restric-
tions provided for in the LLC charter.

Restrictions on the alienation of an LLC share
may drive from the spouses’ co-ownership of the
shares.” In the joint ownership of the spouses,
among other property, may be included the share
of one of the spouses in the LLC, acquired during
the registered marriage.” If one of the spouses
is a shareholder of the LLC and the share was
acquired during the registered marriage, he/she
can sell this share only with the consent of the
other spouse.™ According to the Draft Law on
Entrepreneurs, spouses act as co-shareholders,
and the authority of the shareholder (share man-
agement) will be exercised by a jointly elected
third person or one of the spouses.®

The LLC share can also be acquired through
inheritance. In this case, additionally, the norms

76 Judgement Neas-664-635-2016 of the Grand Chamber
of Supreme Court of Georgia dated 02 March 2017.

77 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 273.

78 Paragraph 1 of Article 1158 of the Civil Code.

79 Judgements on Civil Cases of the Supreme Court of
Georgia, 2002, #2, p. 225.

80 Paragraph 2 of Article 31 of the Draft Law of Georgia
on Entrepreneurs.

of inheritance law apply. The share of the de-
ceased shareholder (decedent) as intangible
property, based on intestacy or testamentary suc-
cession, is transferred in full to his/her heir(s).®
The heirs are considered as shareholders of the
LLC only from the moment of their registration as
a shareholder of the LLC in the entrepreneurial
registry and not from the actual acceptance of
the inheritance.??

The issues of obtaining the shareholder sta-
tus by the heirs shall be regulated in the charter
of the company, where the will of the decedent
regarding the shareholding of the heirs must be
expressed. For example, only a specific heir or
heirs can become shareholders. In the case of
several heirs — one of the heirs, as a representa-
tive of the group of heirs to exercise the rights of
the shareholder.®® Moreover, the charter must not
indicate that only the testator heir may obtain the
deceased shareholder’s share and, consequent-
ly, membership in the company, as the Civil Code
establishes the right of the heirs on intestacy to
receive a compulsory share, which gives them
equal shareholding rights.®

The LLC share can be acquired as a result of
its reorganization. During the reorganization, the
issue of transfer of obligations, as well as the trans-
fer of property and non-property rights (including
rights on share) to the reorganized legal entity, is
resolved.®® Reorganization can be done by trans-
formation, merger and split-up.® Merger, for one’s
part, is possible by combination and takeover, and

81 Burduli, I., Makharoblishvili, G. And Maghradze,
G. (2019). Limited Liability Company in Georgia:
Existing Reality and Regulatory Deficit. Tbilisi: World
of Lawyers, p. 120.

82 Ibid.

83 Ibid., p. 122.

84 Liluashvili, G. (2005). Limited Liability Company
(Theory and Practice). Thbilisi: GCI. p. 221; Judgements
on Civil Cases of the Supreme Court of Georgia, 2003,
#7, p. 1926.

85 Ilyushina, M., N. (2015). Transactions with Shares in
the Authorized Capital of a Limited Liability Company,
a Handbook. (2" ed.). Moscow: RPA Ministry of
Justice of Russia, p. 19.

86 Paragraph 1 of Article 14* of the Law of Georgia on
Entrepreneurs; Migriauli, R. (2021). Brief Manual of
Entrepreneurial Law. Tbilisi: Cezanne LLC, p. 116.
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split-up by demerger or separation.®” During the
transformation, the new company becomes the le-
gal successor of an existing company. The share-
holders of the reorganized LLC enter into a merger
(combination or takeover) or split-up (demerger or
separation) agreement, which must prescribe the
rules for the redistribution of shares after the reor-
ganization in detail.® In a newly formed company,
the persons with the status of a shareholder, the
distribution of their shares, and the scope of au-
thority shall be defined.®

2.3. Period of LLC Shareholding

In practice, the issue of a period in which a
person has the status of the LLC shareholder, is
of great importance.

The current Law on Entrepreneurs does not
contain special provision on the origination or
termination of the shareholder status, which in
practice may lead to uncertainty, for example, in
the following cases: when the future sharehold-
ers entered into an agreement but the LLC has
not yet been registered; when another share-
holder or a third party has notarially purchased a
share from a shareholder but has not registered
it yet; when the share is inherited but the heir
has not been registered as a shareholder; when
the share is a matrimonial property, but only one
of the spouses is registered as a shareholder;
when a shareholder is expelled from the LLC at
a shareholders meeting but is still registered as a
shareholder until the dispute is resolved.

Transfer of ownership right on a share enters
into force by its registration in the name of new
shareholder in the registration body,*® and ob-
taining the ownership right on the shares gives
rise to the status of a shareholder. Therefore, we

87 Ibid.; See Paragraph 1 of Article 61 of the Draft Law of
Georgia on Entrepreneurs.

88 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 124.

89 Migriauli, R. (2018). Reorganization of the Commercial
Company (Textbook leading indications). Thbilisi:
Publishing World of Lawyers, p. 20.

90 Paragraph 5! of Article 5! of the Law of Georgia on
Entrepreneurs; Paragraph 5 of Article 143 of the Draft
Law of Georgia on Entrepreneurs.

shall assume that a person acquires the status of
a shareholder by registering the ownership right
on a share in the entrepreneurial registry, i.e. by
registering as a shareholder.

Precisely the same approach is envisaged un-
der German law. Regardless of the way in which a
shareholder acquires ownership right on a share,
German LLC law in relation to GmbH considers
the person listed as a shareholder in the commer-
cial register to be a shareholder.*’ This means that
the shareholder may exercise the authority arising
from the share from the moment it is reflected in
the list of shareholders and registration in the com-
mercial register of this updated list, and not from
the moment of acquiring the share.®? Exceptions
to this rule are cases where there is a technical
change of the shareholder (for example, when the
surname of the shareholder changes as a result of
the marriage), which does not lead to a change in
the personality of the shareholder. In such a case,
the shareholder can exercise his/her share of au-
thority before registering the change in the com-
mercial register.*

Under current law, if any action is taken on
behalf of an entrepreneur before registration, the
executors of that action and founders are liable
to creditors.* Thus, we shall conclude that be-
fore the registration of an enterprise in the orga-
nizational-legal form of LLC, its founders are al-
lowed to enjoy certain rights of the shareholder,
although not all the powers of shareholder can
be considered as originating. For example, it is
impossible to sell its share before the registration
of an LLC, since, in the case of the pre-company,
the LLC share does not exist yet.

In the case of inheritance, the heir also has
certain rights before registration. According to
the law of inheritance, the estate is received as
soon as the descendant dies,®® and the heir is

91 GmbHG § 16 Abs. 1.

92 Burduli, 1., Makharoblishvili, G. And Maghradze,
G. (2019). Limited Liability Company in Georgia:
Existing Reality and Regulatory Deficit. Tbilisi: World
of Lawyers, p. 132.

93 Ibid., p. 133.

94 Paragraph 2 od Article 2 of the Law on Entrepreneurs.

95 Article 1319 of the Civil Code.
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entitled to manage this estate.®® Accordingly, the
heir can apply to the entrepreneurial registry for
registration as a manager of share, as well as
participate in the meeting of shareholders and
enjoy all the rights of a manager of share. If the
heir has not received the right to manage, the
decision to allow the heir to participate in the
meeting of shareholders can be made by the re-
maining (acting) shareholders of the LLC.

In case of the loss of the shareholder status
by the withdrawal or expulsion of the shareholder
from the LLC, the current law does not answer the
question whether the withdrawn or expelled share-
holder has the shareholder status after making the
respective resolution on the meeting of the share-
holders before the registration of the withdrawal or

expulsion at the entrepreneurial register. According
to the general rule, if the withdrawal and expulsion
take place without a court dispute, the sharehold-
er loses his status from the moment of appropriate
registration in the Entrepreneurial Registry. If the
shareholder is expelled by a court decision, share-
holder is considered expelled from the moment
when the relevant court decision enters into force.*”
However, during the dispute, until the end of it, the
shareholder may be deprived of the right to vote
or other non-property rights at the request of the
company.®® However, the property rights should not
be suspended to the shareholder.

97 Paragraph 6 of Article 145 of the Draft Law of Georgia
on Entrepreneurs.

96 Article 1421 of the Civil Code.

98 Paragraph S of Article 145 of the Draft Law of Georgia
on Entrepreneurs.
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daLb-0b 30MOBNHME®OL LOOJIL

QS 30BN a0RJoNL VBMM®AJo()
(dgootrgoomo bodotrmengdtngzo

0bogmnBo)

939h9M0by myogno
30830b00b bogtmodmtobor 9b0g9ebodghol comghEbho,
008M 30000

bLO3306dM LOMY33BN: doMhbomEob bhopybo, dobpbomtob
Bogmo, doMhbomtob yo3emgdodmboagdo.

ddba3am0

d3L-0L 3OOHBOMEOL LHODHHLO VbOLOOMYOL oG HBOME®OL LOTO-
HOMYdOH03 3amMIOMHGMOOL, oL LOFOOMMHOEMH03 F0FOOHIMGOOL
Lb3d 30OHOEOMGYOMOD, F3L-LEWOB, F3L-0L bgEIJM3O6gEMOL-
LOOD EO T9LOTY 30GM9dMOB. J3L-0L 3OOHHBOMEGOL LOJOOHHNYd-
030 3amM3OGmgMdY (00LO YBMYdgo0 O FIMIOMHMOYO0) M-
6900390900 LOJOOMIZIML 306MBIYOMMAOm. 3OacM O3 dobL
306LOBMZOHOLMOL EVIO3T0MYOYIO LOZoMbado FIO 30093 OJOHY-
OMYM00, 300000006 306MbIGOTN MY FbMMME dDMIOO MHIaY-
m06®go0m d90mMox@OMamgos. 33L-0L 3OOHBoMMOL LEHOHYLOL Zo-
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1. d3b-00b 39mHOBNMMOL
bLIdIMOIMIGMNO30 LOJIOJLI)

dagL-o0bL 3oBOHBOMGHOL LOFOOMMHOMH030
LAHODHYLO — gL F3L-0L 3OOHHBOMGOL LOJO-
OOMadH030 IEAMAVOIMOY, OGMIHMI03
033m0LbIJdO 30M0L dodHBomOMdS J3L-30
@O 33L-L 3OOHOOMOIMONEOL FOAMIOBOMY
30L YIBMYBO-FMZOMIMOOMO LOLHYTS. T3L-
0L 30OHBOMOMOO EOIMINIOIIMOS d3L-0L
Boandg 306H0L LOIYH®JOOL JBENYOODdY. 3060
Boemob Jgdgbol (3m3mMm3900L) Lo®ydagmdy
bydd J3L-0L FOOHBoMMO O dbmmmo Bo-
mob Jdgdgbob 89893 BoMIMYIMoOd oL 03
Bommob ©O30330M903MM0  JRMHOO-MGZO-
mMomdd0.

1.1. d3db-ob 3obtrhbomMab
Bogmab 36900

dagL-L do@HBomE®oL LHOHYLOL TM3M39-
00L BobodomHm®ovd 30Mob dogk 33L-0L Bogm-
99 LOZYOGYOOL JBEYooL IM3MZ9d0. 3060
LBMGgE BoemoL 39dgbolb (BM3M39d0L) Lo-
®}YJ39mdg bgod IJ3L-0bL 3oOHHboMGO ©O
dbommmo Boemob 39dgbob 909y BoMamy-

1 ob. 09GO, 0., Jobobhmdmodgomo, 3. o do-
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oo @ GYFYIOOOYWO  ©BOEO(O-
mdognobo: 07Gobpgool badgedhm, gg. 126.
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BMBIYdMMI0m LOYYMTOMOE OO dOOL
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BOMHIMOabL JmbadolL,® MY 0YMBO
603M900® O OMOOHYEH0OMIMH Jmbgdhog
LO3gMYE. J3L-0L Bomo LEMGYEO O3 JY3obo-
L3B6IML ZObY3YIM30900. LOTMJomogm 3m-
©99LO OMVIOHYB0OMYM JMbrOH 03 LOZIMIL
306306OHo3L, OHMaMMHE 08 IOMbM3690LO O
JBMYd90L, G®MAMAdoE d90dmgdd ZooY-
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6OMI 300 IWMMOgemL Fg9gabol dohgcoo-
mIgcHo LOGEYdIMO, dbEO 30960dML JJBENY-
00, 3OLObMZM™ML bbgd 30MyoL GHV0dY.6 I3L-0L
Boemo Jx3mad®03 30Hhoam®m0odo dgoob O
06 gobobomgdd, HMIMME FIOmMbmMzbo. ddo-
H™3oE Boemdy LOZYME®JOOL JBMIOOL JOEO-
(3990 99399YOOMYOd JBPENJOOdY LOZYNMY-
0000 EO 3LEO3LO JBIMYO0L FOO(EYINL BoLL.”
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30bo*, 33. 176.

3 oenyedgoeao, 3. (2005). I93mmoyemo dobybob-
439000l bodmgommgds (mgmdos s 3Goddo-
39)- mdagmobo: goboso. g3. 212; bododmggmml
769bogbo Lobododmmml gowohygghomgdgdo
bodmJoemodm boddggddyg, 2001 §., #1, 33. 5.

4 »d9Po®dgmo dqbobgd® 306mb3bmgdnol 30-q9 Iy-
beo 306 Eodad dJogmomgol, bmd Hoemo Hobdm-
oggaggl) bodnméabob mbnadob.

5 30dmdobodhgmdl LodmJomodm gmwogdbol 170-
q dbemobs 1-gmo bohomoab.

6 bododomggmmlb badodomodm gmwmgdbol 152-9
dybeo.

7 d9bh o, 0., Jobodmdmadgomo, 3. o dop®o-
dg, 3. (2019). I93myoymo 3obyboldggdemmdols
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d3L-0L Boemob AWEMOgeMoL LHoHyLO 3o-
OHB0mOL 060490L Mog JOOOMO® JBRINYOY-
oL, OMAIMYMOZObOE Jmbgd®Hogo boLoomMOL
IBMH59000 (1) LODMFOOMIdOL dMagdddo
dmboBomgmdal 30mgdal ggrMado, (2) bLogmo-
33000(30M 03MbOgad0L 0MmyoolL IBMdY, (3)
IR0, LODMFOO MY OO gobamob ob go-
®oEbgoLb 990mbzg30d0, doommL Jgbododobo
3™M33060LVE0Y,E (4) 3oOHHbomOmo goobysy-
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090L 3obg3m36900 (1) LOBMZOOM®MYOOL do-
“™M3030 3MBOBOM9MO0L Jomadol JBMIdO
©0 (2) 06@Mm®»3dE00L F0MYO0L JBYdO.°

30MOHB0MGOL LOZIOMYO0L JBENYOd Bom-
99 oOLEHGOIDHImo LOZgmgo. Bomaob Y306
1600 039L 30M3399m0 Jmbgdo, HOMO oL
93M0M303uM0  moModgmgod  Jgbdobm. ™
93MbmMB03cmH0 Mm30mLOBGOLOm, OO HboM-
0oL Boano OHOL LOBMFOOMYOOL Jo30EHOMOL
3OHM3MOE0Ymo BoBoemo (dom TMmGab ob,
O3 30HBoM®3O J3L-Jo Bogmob LOBOEZMME
3960)060L LObom goomMM). IGOOEOYINO MZO-
ambLOBGOLOm, T3L-0L JmbgdoL dgLOZYIMGY
0MHoL MOz0@ I3L O 3OOHBoMB MO gk
3000 3ob30Ma30 bM®E0IMDIOd OGO30MEO-
306, 33L-0L FoOHMZ0L gdom. VIG0ZOE, Bogno
LOTOOMMHOHNZOE JYOO FoZ30a3MM, HMIM-
MG LODMBOOMYOOT0 FMBOBOMHMOOL JJBMY-
00L BOOMLObYMOY O OB GHMaMME J3L-0L
303000 0obL BoBoMmdg JBMgdo.

d3L-0L Bogmo OGOL LOTMFoMOJMm dGYO630L
™0099H0o, OGMIGEMLYOE 06 goohbd ToHgH0o-
Mo 3obLOLNYMYdY O BOMIMOAEGoL LO-
3300690000 O OVMHOIJMBYOG030 JWENYogdalL
96H®M000 @O 3Obyymaxgem BymodoL @o 0g3L go-

bodmgoEmgos badobmggmmda: sdblgdymo Ggo-
@mbo ©o 6)363@0@@(4)3@0 ©9x0300H0. mbngjm-
bo: 0@ obigdel bodgodm, g3. 11-20.

8 dogdooneo, é.(2021). badghoddgm bodebmenals
dogmyg bobgmddmgebgmm. mdagmabo: 3L ,bg-
30bo*, 33. 180.
0dsq. 33- 179.

10 300@odgomo, b. (2014). 306 Hbomdals godopbgoe
498 myomo 3obyboldggommdal bodmgowomyg-
d0ob. Hogbdo dndhoymo, 0. (Gge.). bogmd3m-
Gopom bododmmoal gohgdnmo II (g3. 133-196),
mdoobo: dghowoasbo, 33. 184.

339390 9603369MmMM00, dOdmMboHymMo bm-
0060myGm0 MoMmgdxmagdom." dgbodddnLY,
d3L-0L Boemo YOO gobzobommm, HMaMM3
d3L-0bL 3OOHHBOMMOL LYO0IHIM0 JBNIOO
(6936H™00L gJx@mgdY), HMIgMoE Mmo30L0 Jo-
B600MLOO OHMEMME JMbgdMnz0, 0Ly OMOJM-
6906030 9emgdgbHgo0L FohHOMHYdGM00.

33L LOBgBOMAgMm GYaLH®To GgaoLEH®O-
300L dmMIgbhoOb BoMIMoImdo. d3obHmI
360 3030R00MmM, H™M3 J3L-0L Bogemo dLY39
d3L-0L ®»gaoLH®OE00L F3MIHoHOEOL BOGIM-
09MdY. Boemdg LOZIOGYO0L JBMYdS EOLDHY-
900 LEJYBOMHTgM GYaLAH®OL VTMBOBY™MT0
3oOHbomOmO BogmmdMogo dmBOBomgooL
d9LoObgd FJgLoood0LO HOBOBIG0m. LOYYIGOOL-
MadmO, HM3 dIMBOBYM0m FbMIMME oM H-
6om®oL J3L-Jo BgzOMOd EOLAHYMO IO O
030 00O BOLOVBO JOWOM@O."

1.2. d3b-0b doMmnhbomMob
J3Moadmbomgdo

33L-0bL Bobg LOZYIG®GOOL IYBREYoOL
000900 J3L-0L 30OHHBOMEOL OZHMTODHIYH OO
0mgahaogLb 39LOOVAOLO  JBRIGOOIMbLOMY-
00m, HMIgEMInE 0g3umobLLbIgde d3L-0L 3o-
OHB0MMHOL JBRWYOO-3MZOMIMIdMO FMIINO
LOLMHYBL. 0T JBRMJOgOLO O TFMIZOMIMOIOL
d90dmgdd goohbgm dobbbgogzgogmo Lo-
BYIZIMO ©O 0Y6Yo0.

33L-0L 3OOHBOMOMOL JBRIYOO-FMZOTNY-
™M0900 d90dmMdd OHLYOMOBIYL FObMBOEOL
06 33L-0L BoLEYO0EOL ZOAMBNBOGY. abo-
60 390dmgod 3gmbaL yzgmo 3oOHbomML
006000 06 FoM0 FOHOMYogmo Jgodmado
04mbL 3MWb3MgH Ym0 3O0OHOOMMO Ob 3o Hb0-
MmM900. @M9oLOMZOL LOJOO M3 ML JOHMb-
8@9YOMMOO dOmNOb BMEOEO AMBYLE03gd0m
d90moq3oMamod, MOE J3L-0L dodHbodHmy-
oL 0dmMa3L MO30LYBMYdOL, BabEgdom Fo-

11 Wmommaa, M. H. (2015). Cpenku ¢ pomsimu B
YCTaBHOM KamuTane oOfIiecTBa C OrpaHUYCHHOU
OTBETCTBEHHOCTBIO, y4eOHOe mocobue. (2-¢ wu31.).
Mocksa: PITA Muntocta Poccun, c. 18.

12 bobodg, o. o Job@m®os, . (2002). Ighobhdgme
'(']gl)ob{]b 506(060[) dmaggd)oéo. mboqyobo: bodo-
domomao, 33.272.
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OBOOOM3Mb  3oOHHbomGOL  306mMboL3NYE
IBRMIOOIMLOMYEOMO BOOFZMILO.

33L-0L 30OHHBOMEGOL JBMGOgdOL 3eMOLO-
B0E0MYdS, OMaMOE 0Mm060360, JgLodmmgdg-
™Mo Jmbgd®og @O 0MogmbgoMH0g JBMYdg-
000.

33L-0L 3oHHbomO MO yzgmodg 86033069
MM3060 JMBgOMH030 JBRMIOO ©0300960L
00m900L I@MYd0."” 030096l domgdolL
33mad0LOZOL gobLb3zo3Hdd oL FMmmbm-
3000 @00, 306H39m0 BOGIMOTMIO 3o-
OHB0MOHOO gobom3nL 3MIg6H0OL, bmemm
39mMg — 3omOHbomOH MO dog® 3mMmaqgdoL gobo-
Boangoolb dgLObYd FoOBY39H0EmydoL Jomy-
00L 9m3BgbH0EO6."* ©0309bOL ZoE930L
LOXYJIZgm0d 33L-do FMEYOOL  OOLYHIMBO
©O0 30MHB0MOMO FOOBY39H0mgod 30M(@)-
bom®9ddg ©030096@0L gdo3gdol gLobgo.™
03 Mm®039 B0bodo®dmdalL oHLYdMOOL T93-
mbgz93030, ©OIYIZ3909MM00 30OHB0MOL Joho
9mJga3oL goboBomadymo dmaqdol 03009
6oL Lobom goEgdoLl dmmbmzbody.

30Ohbom®ab LEHOHILOL dobo ZoLbamobL
06 goMmoEbgom 3969y390hoLo @O dgLodOdaLO
Bomob o3oMa30L dgdmbgzgzodo, 890dmgdo
BOMHIM0T30L Boemalb MmoMmydymadol 3M3396-
LOBOOL JWMYOO. MIYIBO 3MA396LOEOOL To-
M900L JBMIOO OO BOOIMIMOL LOBMFOOM-
9000L 30eMEYdYMYdoL, Boemol 3m3396LOE00L
Lobom 3oOHBOMOL EOYOOYOML FobL dogd
306bmM309madgmo  3960¢0b0."” dmdgdgmo
3O6mbabogod gobLbgvzgoom, JObMB3GM-
99000 ©@anbadod, HM3 30OOHB0MGMOL ZobL-
3emoL d98mbz93030, godbgmgmo oGO Hbom-
6oL Bomob MoMYOxMagdooL gobLoOdM3EMHO396

13 »dgPo®dgmo dglbobgd® 30bmbol dg-8 dybemol
1-¢mo 39bdgo.

14 bododmggmmb 183gbsgbo Labodobmeml Lodm-
Jomodm bogddgme doeno@ol 2011 fenols 6 0gbobols
3owofhygghomgds Neslb-1328-1170-2010.

15 bododomggmmb 183gbsgbo Labodebmeml Lodm-
Jomodm boddgme dogmool 2009 Henol 2 ogemo-
Lol goohyggpommgds Neol-75-408-09.

16 bododomggmmb 183gbsgbo Labodebmeml Lodm-
Jomodm Loddgmo domagol 2015 Hemols 8 83bo-
ol goahyggphomgos Neslb-1063-1018-2014.

17 bobodg, o. o Jobpy®os, . (2002). Ighobhdgme
'Bﬂl)obaé 505(*)50[) 5m836@o<4m. me)ngpnlm: bodo-
oo, 33. 282.

3boM9900 06 3bomgmo 309G Jgmobbadgdymo
06 LOLOBOO ML B0gH EOBOTBHMO EOTMY-
30009090 d0H™ME0.8 3oHHB0MGHOL OM0o-
3b30L EGHML 30 BoOL VBOBMOYMHYdO YOO
9mbgL ,LOBOOHMMOO60 GYoLom*."®

330L-0L 3OOHBOMMYOL JggdmOOm FOOMMB
LOBYLEYOM ZO3ohomol F9330MadoL oEo-
6Y39MH0mgdd (800 JmMoL EOddHdomo Ig-
6OHoboL P306 OdGY69d0L oOBYy3ghowmy-
00%). LOBYLEYOM Zodohomal F9agoMmodolL
30oByYy39homagdob domyoolb Jgdmbzgnzodo,
0y 30OHbomMmado LLZVR3OGMOE OGO Tgmo-
6b3907MOB, oM JBRMYdO d0g30 oMM 3g-
330M9d9mo 3o3ohomob dgbodddabo Bomo.

dagL-0bL godHbomOHMmdO ghHm-ghmo 08603-
369mm3060 Jmbgd®ogzo JBRYood Lomo-
3300030Mm 03MbBOaad0L 30MYooL JBMILO.
00 JBWMYO0m oMZOM0oLBNBYOYIMOO MO330-
@0M9omo 33L-0L0 3OJVOHMOEMO FMMHLM-
369000 COWOM30L T3y POGOHgbomo Jm-
69000 3ObOBomMYod SOGMOHBOMOMmO JMMAL,
3omo Boengoob dgLOdO3OLYE.%

33L-0L 3OGOHOOMGOL FoOM30LO O 3Mb-
HOMMOL JBMYd9030 033cmoLLAJOS 30M®H-
bomOmO Loghom 3HgooL dmB3930L JBENY-
00, 30OHBOMOHMO 3MHgdodn dMboBomagmdolL
JBREY00, 30OHHOoMOMO 3M9d0dg goobysg-
Hoemadol 30mgdodo dmbobomamanl (bdob)
JBRY00, 06RMGIOE00LO O OMIIYFGoHO3E0-
0L goEbMOOLO O FOMYdOL JWMYLO.

dgL-oL  3OOHBOM®L, DMV, ©943L
3006OM39MMO0MO JBRMYOSIMLOMAdY, M-
39mbOE oL LOYOO™m 3HgdoL 385339MO0mM
ObMm®E0gmMadL.2 F3L-0L FOOHBOMGYOL FOY-
LOTOMIYGHO OOLIMYEd  Foohboom m30m
30OHHBoMOmMO 3oL 3MI39HabEooL Job-
LOBM3EOL 3gmbom, 30600006 0LOBO ByLEY-
0030 MOZOO ZOBLODHMZMO396 FOOHBOMOMO

18 »d9Po®dgmo dqbobgd® 30bmb3bhmgdnol 146-9
dybmols dg-5 37bdo.

19 »dgPo®dgmo dqbobgd® 30bmb3bmgdnol 145-9
dybmols 39-8 37bdo.

20 »dgPo®dgmo Jgbobgo® s0bmbols dg-91 dybemoals
d9-6 39bJdyob " 3939600

21 »dgPo®dgmo Igbobgo® s0bmbols dg-14 dybemols
dg-5 39bdgo.

22 »dgPo®dgmo Jglbobgd® s0bmbol 47-9 dybemol
1-¢mo 39bdgo.
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36900L 3m339HabE0doL 303xmM306907m LOZO-
mbgdL.2 306MB3GMaghHom, 5%-0060 Bommob
d@mMMogem 30OHbomMmadL oLY39 og3m 3o-
OHBo0MOHMO 3G9g00L dMB3930L YBNYdO.2#

33L-0L 3OOHB0MGL ©g3L LOBMZODMYdOL
LOJB0OBMOOL TgLobyd ABBRMGABE0OL Tomyg-
00LO O J3L-30 OOLYdYIMO MIIYFGoHOE0OL
3036mMd0L JWMY00.2° ,8960M3gmo JgLbobyod*
3006mb0 33L-0L LOJOObMOOL Jgbobyd bRMm-
30300L 80MYoodg 3oMOHBOMEOL JBMYd0L
00 0060306 LAHOOEOGHL 0EagbL, GM3T-
oL J90MI303 ©OYT3909m0d 30O HBOM-
OMO Jgmobbdgool 0GHLYHOMOOL FHdmbag30-
303 30.2% 0MB0I6EYI 0 BM®TO VFOZOOMIYMMO®
030MEOIdIYMYOL  30OHHOoMML, 0bRMG®T0-
®9075m0 04mL LOBMFOOMYO0T0 F0dOBOMY
3OH™ME9LYOOL TJgLobgd, GOMO MOZ30O6 O(30-
9o 0g60L LOBMFOOMYOOLMZOL LOBOOBM
3006Y39homgdgdooL 30MmYd0.#"

3d3L-0b 3oOHBOMMOL FMZOMIMOJOL TM-
oL yzgmodg 9603369mm30600 LOBHLEOY-
0m 3odohomdo d9bo@obolb dgHobolb Zom@yg-
09mgoo. Ho®30bo ,LOBLEYOM Zodohomo®
0mb03bogL dodHbomdmo 3096 Tgmobbag-
000 EOOAI0OMO 3030(HOMOL BOMOIbMOOL,
LHZORZOGMOO 30 — MOZEV30MmZgM b6 6OHZY-
690 3030homL.2 dSMLOBNTOOZ00, HMAI gL HhY-
3060 ,,0960MH39mo FgLOLYLY 3OBMBT0 VWO
33b3®J00 ©O LOBOEZWME FOIMYYLYIOY0O

23 »d9hoddgmo dgbobgd® s0bmbol 47-9 dybemol
dg-2 39bg@o; ,dghoddgme dqbobgd® 3o0bmbddm-
99 ol 38-9 Inbenols g-4 33bdgo.

24 »,d9hoddgmo dqbobgd® 30bmb3bGemgdnoel 130-9
dybo.

25 »d9Poddgmo dgbobgd® 3obmboals 3 Inbemol dg-10
39bdpo o 46-9 dxbemol dg-4 33bd@o; obggyg, ob.
bododmggmml 78gboglbo bobadodbmmml bodm-
Jomodm boddgme dogmool 2015 Henol 26 0obg-
Gob gowohyzgmoemgde Neol-243-228-2014.

26 bododmggmml 78gbogbo bobadobmmml bodm-
Jomodm Logddgme doemogol 2015 Hemoals 24 do-
Giob gowohygghomgds Neslb-31-28-2015.

27 bodobmggmmb bogmbbyopmgom Lolbodo-
G0l 2014 Hemob 29 00bgdob gowohyzgmoemyg-
oo Nel/1/543 4.

28 dobobhmomoadgamao, g. (2014). Loodgom bodmgoe-
gg(')[]bol) dn&)omoggo b@&)nj@n(ﬁ{]@o 3@3835@3-
d0.Hogbdo dndboymo, 0. (Ggo.). bogm®dmdagom

Ladob ool 3hgdnemo I (g3. 55-129), mdagnabo:
dgbooosbo, 33104-105; Igc. ,,dghoddgme Igbo-
bqo* 3obmboals 69-9 dybemo dg-6 33bdo.

Hh9®3060 ,3030¢Omm0“.?® Fgbo¢obgda LOdM-
30MmM900L 3030hHomMoL BM®3MmId0L 8603-
3090mmz3060 39dob0ddno. oL, FobLOZYM-
®900m 30 — LOBYLEYOM Zo3doHombL, dLH3Y
3O9oHMOMO ©OE30L BWIBJE0OE 030LE00
O gobobomadd HMaM®H3 ,OOEIM LOFOMO-
BhHom FMBEOE“.*° JgboHobol JgydHobemmdal
d90mbg93030, 30OHBOMMO 30MaO3L MO30L
Bomb LOBMEOEMYO0T0.%

33L-bL 3OOHBOMOL, GMaMOE dMO30-
mdb®mogo aoMoggooLb 3dboMalL, odab  39-
00mLOBEOLOGMYOOL  TMZOMYMOL.%2 33U,
39M3339mBomO®, 3OMOIOYMIO0m  LOJO-
HOMgdMH03 30HI3ZMM0O® O60boMMYod ©O
LOTOOMOMIYOMOYOHMMOOL LOLYL OHOMYOL.*
d3L-0L 3OO HBoMOMO FMEOL, VaMIM39, MoO-
300 33L-LO O 0L 3OOHBOMOMO FMEOL OM-
LYOMBL LObYEMTGBZIIMYOM IOHMOGOOIMBY,
HMIMOL LOWYJZ3gmLYOE oM 3096 OWOY-
090 g3oM0gg00 (69LEYdY) BOGIMOOIIOL.*
BDM3OOE, 39000mMLOBbEOLOYEGOO 39 dm LO-
doMmmoL PyboggdLOMmMY©O0o gxzoLgdomo 3o-
H93MM000.% MYIEd 39mombNbEOLOYEGHOOL

29 dogdooywmo, @.(2021). badghoddgm Lodod ool
dogmyg bobgmddmgebgmm. mdagmabo: 3L ,bg-
30bo*, 33. 87.

30 300@edgomo, b. (2014). 3obh@bomdob godopbgoe
498 myomo 3obyboldggommdal bodmgowomyg-
d0ob. Hogbdo dndhoymao, 0. (Gge.). bogmd3m-
Gopom Bodobmmoal 3ogdnmo II (33. 133-196),
mdogmobo: dghowoaobo, 33. 146.

31 »d9Po®dgmo Jglbobgd® 30bmbol dg-3 dybemol
dq-7 39bdgo.

32 d9GEYmo, 0. @ hogodgowmo, b. (2020). dbndgbg-
mogobo bogndgmom 3obpbomdols gobogbge
498 myoymo 3obyboldggommdal bodmgoomy-
d0ob. dgpodhgdoma Lodobmmol Jodomym-gg-
“dobymo gydbomo, 9, 1-14, 33. 12.

33 d9b oo, o. (2012). gbmgymgool dmgomagm-
30, Gmzmd 7dGhogmgbmdols o ydgodhgbmdals
nggg{]bnls 30[&3@060 bodm&)Sm(ﬁoBom bLododmo-
o, 39@dobymo bodod ool dogomomdyg. do-
Gomdbogymgde o gobmbo, 4(35), 51-63, 3. 51.

34 dogdooymo, é. (2020). gbmgnmgdol dmgoemg-
mbo, &)mam&)g 30(4)060(*)(4)0[5 d@{]gob boogggo&)(l)o

bLododhmommdo  (3g®dobyemo

Lodob ool dogomomdy). dgoodgdomo bodo-

bLodmgommydoms

Gomob Jodoym-ggodebymoa gydbomo, 11, 20-
25, a3. 20.

35 Job@m®os, . (2017). Inbemo 8. 396dm bodo-
émqyob l){]bn;]d(m]bo. 608630 30503600, w.
(6ge.) bodogdomodm sowgdbol smdgbieda,
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96H®M0060 @IB0B60E00 JOOHMPM LOFIOMO-
30 06 33b30900.% 030 godmM0yY9g6900, HMIM-
O3 dMa300 @OMITY, DMFO®O 30MOHdIYINY-
00 O, 3030LOEOTY, HMIMGE LOTMFoMOgm
LOTOOMMOL 3M0b6(030. 03 3MH0B(EN30EO0
300m30boMmgMd9b J(3930L 0339MOHOYMO
690900, HMIMIO0E Y30OHMOME YOO 0ymL
OEIM0.¥

33dL-0bL 3o HboM®mYoL g30LMYdOm QO-
@IE0YeOH0 dm3zomamogdn, MGMIMId0E dMo-
(30390 9GO™MaYIMad0oLL O FYMIMEO306500L
(dGPb30L) BM30M9M0OgdL.3%  3oGHbom®moL
3IMIM®E06900L (BEHPY630L) FM3OMYMOO -
aoLLIMAL doOHBOM®OL FMZOMIMOLL, oM
hooObmML gobdMObo FOOHMHELOBNBOOMBY-
3™ dogmgoo 06 ybgdo gogmdmbomadmmdd
LOBMZOOMIdOL  B0bOOMBEYE.*° SO HBOMm-
oL gOMaIMIO0L dMZOMMMOY — gLod LODM-
30mad0L LOYZIMGLM 0bdHPaLOLO®AB0 30-
oo 06(hgMHaLOL VT390 YOOMHdY, JBO™
3M03O9HIMOE 30 30MOHB0MOL 930 domyod
LOBDMBOOMYdOL, ToL 0bHgGLYOOL, JMbY-
0000 O 3OOHBOMOMO LOGOM™ 0bHYEHJoOL
LOBOOBM  JO9gEYd0.*° g MmaYImgooL IMZo-
mMamdd MOZ30L MO3d0 dMOEO3L dbagdM0T30-

Pogbo L bodmgdomodem gmwogdbol dmgemo ©qody-
gdg00 (33. 47-52). mdagnobo: ggddobaol bog-
G®0dmGobm 00b0ddHmImmdal bodmgowmgds
(GIZ), g3. 50.

36 g0doz0dg, 3. (2007). 3gmombobooboghgds Lode-
Goz9mol bododomoedm gowogdbol dobgrgom —
obbo&)odeno Q3] 8(*):]33(90 boaoé)mo@o. doémn-
o bododomol dodmbagngs, 10/2007-1, 14-58,

33 38.
37 bybodgomo, b. (2016). zgmomboboobogbgdols
3Gobgodo  Lobgmdgzdhmmgdem  Ledodmogndo.

mdognobo: 0mbs 30180, 33. 91, 33.49.

38 b o, 0. @ Bo@odgomo, b. (2020). dbndgbyg-
memgzobo Logndgmom 3obpbomdols gobogbge
d9%00mmo 3obyboldggommdal bodmgoomy-
d0ob. dgoodhgdomo Lodobmmol Jodomnym-gg-
“dobymo gydboo, 9, 1-14, 33. 13.

39 300@odgomo, b. (2014). 3ob@pbomdols godopbgoe
d9%070mmo 3obyboldggommdal bodmgoomy-
d0osb. Hogbdo ddhoymo, 0. (Gge.). Logmd3m-
Gopgom bodobmmoal 3ogdnmo II (33. 133-196),
mdoenobo: Ighowoaobo, g3. 155.

40 d9bEmo, 0. o Bo@odgomo, b. (2020). dbndgbg-
megobo Logndgmom 3obpbomdols gobogbge
490070 mmo 3obyboldggommdal bodmgoomy-
d0ob. dgoodhgdomo Lodobmmol Jodmnym-gg-
“dobymo gmydboo, 9, 1-14, 33. 13.

M@OOYYo0L, LOZIMNOG MOZMOb ZoMH0gay-
00L EOEYOOL V3MJOmM3Z0L, 3MB3xIMI6E00L
03MdoMm3z0LO O 0bPM®HTOEF00L LOYMOE
3008700369000 FMZOMMYdgoL. !

033-do, ROIE0IO0 FMZOMIMEYd0
3M39mEdd Limited Liability Company (LLC)-
ob*?  B93MadLby ©O bymMIdm30b9MgddI.
0MB0IbYMO dM3OMMdg00 dMo3O3L 9 m-
33m900LY O FYMIME3Nb500L dMZOTYM-
00L.% OMEO V30LY, FOMO LOJB0ObMOL 9939-
0900Mm700 dLY39 39000LObEOLOYEGOOLO
@O ,LOFOOOMOO60 Jdggoob* (obligation of
good faith and fair dealing) dmgao@ dmgzomyg-
MmooL. 4 MYAEd 3O MOMadoDHtoo  LLC-0L
0MHobgmadmzobgmo 693¢Mg00L (non-manager
LLC members) go@yEogdho 3mzomagmdgool
LHODHILO. OOLYOMOL FMLODHGYOO, HHYMD TOm-
89 06 3OEIMOIOd BOEIBOIO0 FMZOMIM-
0900 @O JbmmMmEO 39MNombObEOLOYGYO0-
LO O ,LLOFOOMMNOBO JoggodoL* dMaOO
3m30mMamoo 930LMYdOm. ©dT-0L dMazogEHMO
LOLOOO MM 30 F00hBY3L, BMI Yzgmo 3o-
OHO0MMDd MOBOOGOE® PO FO3MEIM®IL
BOEYEOIOH0 FMZOMIMO9d0. 03OLMOD, Bg-
LEYO0m Jgodmgdd 890DMYOML BOOYEIHO
0Mm30mMgMd9d0, 308MO3 om0 3ogoMbBymgdd
©0393909M00.4

3963060030, 9gOH®MIYMIO0L FMZOMYM-
00 (Treupflicht), dmaooE, °030M®YdHMIdL
30OHHB0MMYOL MO3006m0 J3gagdom BoObo
06 300Yygbmb @O Oom30MoLBObME LOBM-
300Mmyo0Ld O Lb3d EVBIGARYBO oGO HBOM-
0oL 06(h9E®H9LY00.46 gMBO6YIMO LOTOOMMOL

41 3700@odgomo, b. (2014). 3obpbomdals godopbgoe
d9%07mmo 3obyboldggommdal bodmgoomy-
d0osb. Hogbdo ddh oy, 0. (Ggr.). Logmd3m-
Gogom bodobmmoal 3ogdnmo II (33. 133-196),
mdoenobo: dgbowoaobo, 33. 155-156.

42 Joboymoewo — Igd3omonemo 3obyboldgzgdmmdal
3®d3oboo.

43 ULLCA Sec. 409.

44 Gartenberg, E. and King, T. (2003). Fiduciary Duties
in Partnerships and Limited Liability Companies under
California Law. California Business Law Practitioner,
93-104, p. 102-103.

45 odag-

46 490960, 3.(2019). bodod ool bohgobgdo: bLedem-
gomgdoms Ladobmomo (Jmahyg. dogdosymo,
é.). (39-5 godmgds). mdomobo: Lbod Ladobhomgyg-
@mb Gmoo&mnl&mo 30@0@0. (m(4)08060gjm 6od-
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MObob3OE, LOEFOMMO PYIMHOZMaLMdOm T0-
09090 ZoEOBY39H0mYo0, HMIJMOE OMo-
3OHM3MOEOYMOE  hoghgzd  3obmGodmoMo
30MOOHB0mMM9ooL 693 mdod0.4 06O,
96OM3IEM9o0L  AMZOMAMOd  30TOOMIMO0O
3oMHOHbomOmo JoEmaLMoOnL 0bHhgHmHaLYdOL
©oLOEO30®. 3gMBTO6IYMO OIOOEOIYIO MOhY-
OOHIOOL MOBObIOE, 3OOHHBoMMOL 9O M3 Y-
mgdolb IM30mMgMmod 3Mmo3o3L dmddgadal,
9409@900Log0o6 MOz0L 93039000, ™MB9bOLO
O MOBbAMOOL go3gd0L IMZOMMAYdL.* oL
d90dmgoo dLY3g FMOEV3IL GmbH-L 3o -
B0m®Yo0LOM30L  3MB3YMYbE00L V3G dowm-
300, B0O60L 30Ym6900L O3MIOMZ0EOL FOTM-
00boMmy.*

3963060030, HYdM®m HOTMMZMOMO TM-
30M9M0900L goMEo, GmbH-L 3oGHHBOMGL
oL93g 930LEOd ZOMOYZOEMOOL ZobEbo-
©900L0 BoMOa960L TM3OMGMOd. 39MHIME,
0y LOBMFIOMYOO ZOEVOLEOLYYBOG™M Vb HY-
©O30MNOBYOPMNY, @O HMEaLOE LOdMAFO-
©MYdddo 06 OMLYHOMOIL BYBJ30OYLODNV00
BOMHIMIOOBIOMMO0M0 MMHFO0M (MrOE dob-
00O H9dgm0o InsO-L § 10-0L 39-2 VOHOETN),
30OHO0MMadL 930LMYOOM  ZOMEOYOPM OO
BOGMHOOBOBMB  30MOY30MMd0L  3OBELO®Y-
00.%

30MOOH60MMOL  JBMadOdmLboMagde, do-
GHomoEOE, dobo Bomob ™MmEabmooL 3G m-
3OMOE0IMm0d. LEMG®gE doLo BomMOM030
dmboBomgmool  3GOmEgbdhoL JgLoodd0-
LOE ZobOLODMEIMYdd 030IOEOL ToMYdo,
3690009 bdoL ymwmyoo, 3MHagdoL dMB3930L
0mmbmabol Jx@mgdo.5t mYd3e ByLbodom

Gmdo godmoge 2018 Hgemb), g3. 462-464, §36, 3b.
23.
47 0dag.
48 dogdooymo, é. (2020). gbomgnmgdol dmgoemg-
(*)60, &)mam&)g 30(4)(1)600)(4)0[5 dgﬂgob l)([)o[;(go&)(bo
bododhmommdo (gg®dobyemo
bododomol dogomomdyg). dgodgdomo bode-

bodmgo@mgooms

Gomob Jodoym-ggodebymoa gydbomo, 11, 20-
25, 33.22.

49 d9q3960, 3. (2019). Lodod ool bahygobgoo: Lodem-
30mgdoms Lododmommo (dmohy. dogdosymo,
@.). (3g-5 godmgds). mdagnobo: bbod bododmgg-
g:?(*)l) 5(')(1)0(4)01][)0)0 30@000. (mé)nan[;og:”m bodbhm-
do godmogo 2018 Hgemb), 33. 462-464, §36, 5b. 23.

50 0d3q, 33- 462, 3b.22.

51 oeedgoeo, 3. (2005). d98myoymo dobybob-

d90dm 00 d™Mangdm BomL (3oGMHbom®mL) do-
939036mL Y30OHOHYLO JBMY0900, HMIMM(3
00 BomoL MOBEOYMMMOMO JMgogo0 (9. B.
,8M0300Mm930MH90m0  Bomgdo®). 3obmbom
30MOHBoMMYOoL gdmMyz30m JBMYd, BaLOYdOL
LOBYIZIWBY FIBZOW M FOEOBYZaHOYO0L
30m900L LEHObOG®HO, 39OIME, 3oMOHbOMm-
30 bdoL JBEMYOOLO O BoEOL FMEYMMOOL
6oL BO0MHIMTZ300 @OLOOMOBLO, dog®Mod gL
3MB3M9HIMO® 6O doLObML ByLEYdOT0.5

1.3. ddb-ob dohpbomtmabob
bpodogdhado

33L-0L BoeNOEOL ZOAMAEObOMY T3L-L
30OHbomM®OL  JBmMadodmboemadol  Gg-
omodgooL  Bobodommodd, GOM3MM(E  OMOo-
60360, 3doGOHboMGMHOL  LOTOOMMIOGH03Z0
LAHODHYLOY, OMAIMOMOE bOLOVMEOYOd oM (-
B0MG®OL LOFOOOMYOG030 FOIMIOGHJMOD,
dobo  LOBOGMMadG030 3030 MIdd  Lb3d
30OHO0MmMadmob, J3L-LEOYWOD, TJ3L-0L byad-
dm3069MMdOLMOB O 3gLOTY 30HJOMOD.

3oMHHo0om®0 0MH0L d3L-0L Bg3MH0 (BMBOGO-
mg), GMIGMLOE 0gd3L FOBMBIYIMMIOMO
@O0 d3L-0L BaLEgdom FOM3OMOLBNbYdIMO
JBRMIOO-3MZOMgMd9d0 LOBMZdOMYOOL To-
006 3.% 306Mb3GMmMadho o0a96L 3oMHbom-
0oL HBMFOE LOZOOMBIYdM™ IWBOBOEOVU,
HMIMOL ®MOBOLAOEOE, 3OOHOoMMO oMb
3060, MMIgmoE LOJYBOGTgM LODMFOO M-
9000 Bogmob dgLOZYMGYO.* TgLOdOANLOE,
d90mmOz8009079mM0 BOGIYMOGHJO0m, 30O -
Bom®oL LAHOHYLO OZO3T0MYOIMOO LOBM-

439000l boBdmgomgds (mgmdas s 3Goddo-
39)- mdamobo: gobosoa. gg.212.

52 mdoobol Losdgmogom Labododmmmlb Lodm-
Jomodm bogdgme dogmagyol 2012 Hemols 26 bgdg-
dobobs gobhobgoo Ne206/2643-12; omwye, 3. (2019).
dqhoddgme dglbobgd Ladobmggmmb 30bmbo bo-
bLododbomm  gowehyzghomgdgddo. mdagnabo:
396030bools boghmedmdobm mebsddbhmImmdal
bodmgommgods (GIZ), g3, 173.

53 bobodg, m. s ab@idoo . (2002). dghobhdgme
'(']gl)ob{]b 506(060[) dmaggooéo. mbngyobo: bodo-
domoma, 33. 20.

54 »d9Po®dgmo dqbobgd® 306mb3bhmgdnel dg-8 Iy-

bemol 1-¢no 33bggo.
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30mMadaL Bomdg LOZYJHGGOOL JRBRMIGOOL
BEMOOLMOB.

3oOHoom®mob bhohyLo Tgodmgod 3gm-
6L 69000309 BOBOIYH 30GHL. 03 TH0-
mbgg3030, 3oGOHbomemo Fgodmydd oymb
6900L30gG0 oMo, doybyozoE dobo dm-
JommoggmadobLo, LJgLobo, dLOZOLY O . J.%
3o, dmMob 30OH60MGOL LAHOHYLOL Todo-
®9dgmo 390dmgoo 04mbL 0GOOLOYMBMM-
3060 3060, GMIMOL By3O™Md0EOLb Zodm-
300boMHg JxumMagogoLo O IM3OTMMO9oL,
LEOIYMO JO9EYEOO0OEMOOL EOEEMIVI®Y,
Obm® (3099096 dobLo 3obmboghmho BoGIM-
3003906my00.

d3dL-L dodHbom®mo Fgodmagdd oymL 0y-
Googmo 30MH0@E. 030LMOB, 30600O06 V(D)
03-0b O LLOS-0L YW YOOPYDOGNObMOY L3IY-
300EYG®0d O dom Jgydmoom dbmmmo 03
LOJFNOOEMOOL OBLMB (3090, MIOE FOMZO-
moLB069dYM0S FoM0 LOOIWYIHHOM™ M-
3390906M0300m 06 306Mbom,* dom F9ydmodom
30000mMb6 30MOHBOMGOL LHOBHYLO BbmM™mE
00 Jg0mbgzgz0d0, my ombodbyMmo 6900@O-
OOIY0O om0 BaLEYO0m 06 JObMBbom. V3oL
30Mo, LobgmadBoym, HMaMOHE 3gGdm Lo-
30OHOmMOL 0gcmHoogmo 3060,5 Jgodmgdd
04mL J3L-L OO HOoMGHOL LAHOHYLOL FOHOOY-
090. 0(0)03-0L 3030GHM FOTM0YYH9dd dM-
300 JBMYOOYbOG00bmMdOL 3GH0b(3030 VO,
39LO00B0LOE, TdL Tgydmod L3YEOOMIYMO
69006HM30L 3oMydg d0ommL 3OOHHBoMMOL
LAHODHYLO TF3L-30,% MY FMEYIYENo AdL V3N do-
MIPmo 06 0g43L LOEOIWRYIBgdTN M M 3Y306-
HOE00m.

33L-0L 3oGHHBoME®OL LHOHILOM OB 339-
3em06900 LOFOOMOBOGIMBOJ3b0, GMM3TY-
mMOE 0MHOO 0MH0IMO 3060, FOZOMOMOQ,

55 bobodg, m. o dob@hdoo . (2002). dghobhdgme
'Bgl)obge) 505(*)50[) dmaaﬁooéo. me)ng?nlm: bodo-
bomomo, 33.21.

56 bododomggemmb bodmdomaodm jowgdbol 25-9 -
beo.

57 bobodg, o. o Jobpy®os, . (2002). Ighobhdgms
'Bgl)obgé 505(*)50[) degE@oéo. me)ng?nlm: bodo-
bomomo, 33.24.

58 bododmggemmb bodmdomaodm jowgdbol 25-9 -
bemol d9-2 bafomo; bobodg, 0. @o 30b@kdoo, em.
(2002). dgho®dgmo dgbobgd zobmbol 30dgbge-
Go. mdagmobo: bododmaena, 33. 23.

03bobOaMAO O dYMHOMY30LHMOMIdIMO 303-
3060.%° 030L 30B9H0 0LOO, H™MA OO OO dJ3m
Mm6OHa060d30m0o IMBYMOoL NGO ©O 0LO-
60 LOFOOMOMYOM0Z YOMOYOMHMOYdT0 Fo-
dmEO0ob domo 693Mm900L 89839MO00m. 0L
3OO, 30m0o Jggobo Jgbodmadgmod Bg3o-
0 LOLOM, HOMOE CMIYMEOYOO Fomo 6g3Mg-
00LO O B93MMO JTPIJOO-3MZOMMYIMOHO0L
0090h0BR0E06MH00.%°

2. dab-0b 30mOBNMMOL
bLOJOILOL 3NE3JdI

dagL-0bL 3oGOHHOOM®OL LHOHYLOL ToMYod
bdd d3L-0L Boemdy LOZYIMG®YOOL JBMYOOL
dm3m3900m, GO dgLOdmMYogMNd dMbEYL
MO0 doOHomOo gdom: (1) 33L-0L Bomob mo-
30030M39m0 Jgdgbom, HMIgemoi dgodang-
00 dObbmMmE0gmEaL J3L-0L EOWIYdBHdOL
36OHM39LI0 IMbOBoMamMdom, OMaMOMHE OT-
®}ydbgogmo 3oMHHBomMo 06 d3L-0bL Zodoo-
mob godGEoLOL Bogmob Jgdgboom ob d3L-0bL
OmYJIbyooL I98@9a, 3OdDOOOMO  3O30eHo-
mob FgLOdOBOLO BomobL obommo 3oMHbom-
6HobomM30L OMIMdOM;® (2) d3L-0L BogmobL
3900a3™30 d0Mmgdom, 39GOdm@, 3983300M9M-
000 30(MYo0L, 3OMH03500M-LOTOOMIHOMH0]
LO®WYJ39mMdY Boemaob Jgdgbomo O MHgMMFO-
60BoE00L LOWYJIZ9MMBY,%2 dLH3Y FJYOMIMO
LOGOO™M JMBgdOT0 Fg3030mM0 Bool OYM-
R0;.%

59 dogdoonemo, . (2021). badghoddgm Lodobmenols
dmgmg babgmddmgebgmm. mdagmobo: 3L ,bg-
30bo*, 33. 56.

60 0dsq. 33-57.

61 dgboymo, 0. (2019). bedghobddgm Ledmgowmmy-
00do Pomol 3gmomboboobogbhoo dmdmggde.
dgodgoomo Lodobhmemol Jobonem-39hdaby-
o gybbocmo, 2, 11-36, 33. 26.

62 odag.

63 Tuxonos, B., B. (2016). Joms OOO kax 0OBEKT
COBMECTHOTO  HMYIIECTBA  CYIPYrOB. http://
lexandbusiness.ru/view-article.php?id=7949; Hogmols
oymqabmaeb ©oze3dodgdom ob. bobody, ». o
dob@i®oo, . (2002). Igho®dgmoe dgbobgd 30bwm-
bol 3039b@odo. mdagmobo: bododmona, gg. 275.
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2.1. Bogmab mogodozgmo
dadabo

d3L-0L AMBOZOMO 3OO HBOMMO — OIBYJ-
69090 — LOBMZOOMYOOL EOXWYILYOOL 3B M-
39LOL OG®LYdomo F9doEEbaMmn BOBoMONo.
©O3xyxdbogmo d3L-0L BaLEYdOdY, HMEM-
OE LOEVIWYIBHdM™M OM3ZYIG6HDY baomIm-
B9GHom 0x30dLOGMYdL BgdOL, HOFMOYOMOdML
LOIYBEOMTgM LOBMBOOMYOO O dobo dMbBo-
Bogmagmdom gobobm®EogmmL LOJYGBOGHTGM
LOJT0OBMBY. EVIWYIBYOMOE FMBOBOEgM-
00 O 30LO BLGOEOL J9boHOBOL gobbm®(30-
9m960L 3OEEIOYIYO0L ©YOd O3HMBOHY-
O gobodnmmdgdL 3oL g LOIMTOZMMEO
d3L-0L Bomob EO, JgLOdOdoLOE, 3OGOHBOM-
oL LHOHYLOL BM3M3900L. VIY6OE, J3L-0L
©OO®YdbyomaoL, ,HA399mgdMh030“ 30GOH6O-
Mm©Hg0o0LEaOb gobLlbzozgd0m, 0d3m OIOHYO0-
M0 JBRMYOJ00 @O FMZOMIMOJd0, 03MHIM39
0J3m  LOMOEOGOIYMO  3oLYbOLAZYOMMOO
d3L-0L EVWPYIBOOLMOD EVIO3TGJOYM OO
LOTgBOGTgm M9gLEH®T0 oL GYaoLHG®OBO-
009 BOMAMIMO0M 30MOYOYMYd90DH9.

d3L-0L M9a0LHGOE0VIY 0L EOIWYJ-
690magoL, d3L-0L BgbEYdoL Tomgdom, g30L-
9000 30MEOIOYMMYdY, ZMI30600 BoboMg
LODMBOOMYO0EOL LOYMROLMZOD, JBRY-
00906060006 O J39Ybo®0ob LOIYGBOHTGM
LODMBOOMYOO® HOTMOYOMOOMB, GOE 3oL
LOTYBOGTgm  G9aLbEHG®B0  G9aOLHGOGE00M
LOIYEJOO. OMBIBYIMO ZYMOLLAMBOL bLo-
9a30LHGOE0Mm  BobodoMdgdOL OZTOYM-
QBOMYOoL @O, dLY39, BaLEIdom TgmMObbIY-
090 3960hobgdal gobbm®mEogmgdoby ©O
d3L-0L BBV MZIENMOOL MGOFOBMMO HOTMYO-
mM0900L.% BoboMg LOBMFOMYOOL gxdMmNo
©OOML 30M0390900.% doLo 3HgEoHMEOIO0L
606039 ©OIWYIbgdmagdn 3oLPYbL V39096 39-
OLEOBOMYOHOE, OMZOOE  LEOMOOGHIYIO
dm30omMaqd0, IMHMO MOZ00bmM0 Jmbgdom,

64 dododnéo b., ggmpgdoe 3., 3ghigedg m. o 3y-
eqgmo 3. (2019). bogm®dmbogom Ladobmamoa,

bobgeddpgobgmm ondobgdobmgol. mdomo-
bo: g3gédobool Loghmodm@obem websddbhmd-
@00l Ladmgzommgds (GIZ), 33. 56.

65 0dag.

30OHEO306M O JTYomm™m@.% BoboMg LOdMFO-
@M9d0L LOTYBOG®IgM GYaLHGMTo GHYaoLEHGO-
30ooL d90®aa, 3oL LObygMmom Zobbm®(309-
m9ogemo  3mMmYJagmadoob BoGIMIMO0TO
30M@dYeMad0LmM30L 30LPbOLAZYOMMOO
30000L ®9a30LHGOMYOYM LOIYBEIOIgM LY-
009g%9.*

3963060030 LOBDMBOOMIOd YOO OYHM
JBRMYOOP0OH00bmMAOL 0dgbL LOBMZOOMY-
00L 69LEYOOL LOMOBOOME baMIMBYGHOOL
©O dmMJ39gadL 0MOOOHM EOIWIYIbYdgm-
00 JOG0L JOMOGOHOMOYODY, OGOTYE FgLo-
39 306Hg0mOb JOMgHMHM0O030E. 080,
LOBMaOOMadOL Lobgmom TgLodg 3oMHyod-
MO0 EOIOYMO 3oM0g90900 03HMAOHIGO®
LOBMFOOMYOOL ZOMEYOYIN YOO F00HRBY30
©O 06 0OHOL EOIMIEYOPMOo 3oL FMBMBY-
00098

008-d0 LLC-0L @©o@ydbgdolb 3GmEgLo
LObgMABoBML dbGMoEOb dbMmMmMEO BOHG-
30mMmIgcmHo 60bodomHMogdooL 3MbHH ML  9g-
3909006900, 030h™m3  LOOIWYJ6gdMM™
bgmIg3Mgmgoodo  dbobymod  3M33oboaL
BOOIOMYOH0 606030HMOJd0L OITOYMR0-
mgdobmzob LogomHm OdEY6035 0603309-
amMm3060 3Mbo(3930, dom IMMOL, 0bRMGIO-
300 LLC-0L @odg3gdbgdomob dgLbobgd. mydao,
000-30 ©@O0xYIBgdgMO Ymmbd Ymagm-
®m30L o6 6036030 Moz0LH®OE00L 3903
33306000 30OHBoMGOL LAHOHIYLOL FoMYdOUL.
003-30 30MgdIm0 3MHOIH0300 09HOOYMO
BRo30LOMZOL HYaoLAHG®OEOOLMZOL bodotm
0mgd990900L gobbm®m309mMadalb 30bEMOY,
06y 3m330600L IMBVZOMO 3OO HBoMMO do-
306OMO3L 3MB3MIDHIM™ 09M0OIYIm BROGAOL
LODMBOOMYOOL EOBYIBYOOLOMZOL Logodm
096007M0 OM3Y996¢ho3E0oL 3MABOYdOLY
@O 3m330600L Mya0LHGOE0OLMZ0L Lobym-
360x3mLMOL YOH®MOYEHOMO0L BoMIdOM30L

66 »d9Po®dgmo Jglbobgd® 30bmbol dg-2 dybemol
dg-2 39bdgo.
67 0dsg.

68 dododnéo b., ggmpgdo 3., 3ghigedyg m. o -
eqgmo 3. (2019). bogm®dmbogom badobmamoa,

l)ob{]g’:)adg?3063g:’)m 03&)0[}0360[}0’)80[} 0')60@0'
bo: g39©dobool Loghmedmdobem moboddbmd-

@00l Lodmgommygds (GIZ), g3. 57.
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0mmbm360:.% 3080LOEVAY, LLC-0L @odx3yo-
69dgmo (incorporator) d90dmgodd oymbL 0y-
G0omo ioM3d 0b 30LO MOLVITOMTYMO,
6OMIgMOE 06O BoMIMOagoL LLC-0bL 3mao-
300M 30MHHO0M®L. OIWYIH6H0gIM0O BMHGOTO-
MG g§aboLb LLC-0L, 030hm3oE 083-d0 ©@o-
dxxdbyomado bdoc Jgdmbzg3zo80 FbmmMmMmE
ROOISYO LAHOHYLL OHOGY096.7°
3030(homoL god®oob COmL Boenolb dgdg-
6oL 0RO 0g3L dOGOMOOE 3dT0b, HM(3O
LOBYLEYOM Zo3ohomo LOZIO®OLO oG dMaL
33L-0L 30H6900L FoLOMBY30E® O FOOHBOM-
900 LOGO O™ 3BY00HY 0MYd9b goOBY39MHO-
mM9ooL 3030Homal godGmEOdY. 3L-0L oM ®H-
B0M®YOL W YOO 0J3m MO3006m0 Bogmgdab
3OHM3MOBEYMO 3000MB  IMBOBomgMdY
3030(homobL god®MHEodo, 3oOHHbomOMmO LOY-
Hom 3MH900L 3096 OEAJO0MM 30030 3oO-
3ohomdo JgbLododobo F9bodHobgdooL LAHMmO
MEYbMO0m OBLMGE0HMadom. HMIGM0dY
30OHbomMmoL 09 OMB0T6YIO JRBRMIGOOL
LEOIYMOE 06 BOBOMMIM03 FOTMYYHHd M-
00L d90mbz93030 ToLOAMIOgINS O30 o-
mob god®EOoL 39093 3oOHbomOmO Boang-
000L ObOM O MOBOROGOEOMOO BOOIMNIZOL.™
3963060030, GmbH-0L 3o3dohommob Jo-
dGOO0LOMZOL, 3O0OHOOMMYddd Fooby39-
HoeMadd P6O F00MMB dMOTOOHM MOZO©
3030(homolL  godmEoL  Jgbobyo,”? OMHOHE
3o6LOBMZOMB dLY3g 03 dodmO BGY, 306(3
©033907Mm00 3030hHomol godGOOOLMOL ©oO-
308306 9000.7 dbOMO Boemgdol 30LOMYdOQ,
00710006 30HHOOMGJOMOD 9O MO ©O-
83909 6@ 0gbob obomo 3oGhHbombg-

69 d9b Yo, 0., Jobodmdmadgomo, 3. o dopdo-
dg, 3. (2019). I98myoymo 3obyboldggdemmdols
Lodmgommagods baJobhmggmmda: sGbgdnmo Gg-
ogj)me)o ©o &)363@0@(0&)2]@0 ©9x030(H0. ®»do-
eobo: 09Gobygool bodgodm, gg. 110-111.

70 0dsq. 33- 113.

71 »d9Po®dgmo dgbobgd® 30bmbol 46-g9 dxbemol dg-
21 37bdo.

72 GmbHG § 53.

73 4903960, 3. (2019). Lodob ool bahgobgoe: Lodem-
30mgdoms bododmomma (dmobhyg. dogdosymo,
é.). (3g-5 godmgds). mdagnobo: bbed badodmgg-
gj)ml) 6(*)([)0@03[)070 30@0@)0. (m&)ogo&)@o bodbhm-
do godmoago 2018 Hgemb), 33.433-434, §35, 56. 57.

003.7 30MOHbomOHmMO 3096 oOby3ghoamy-
00L 30myooL J98wYa, 3o3odHomol godGOHEOL
3909300 Boamob 300Myd9030 OO ZOOBWM-
®HIM6 Boemolb domgdolb Jgbobgd bygemIgd3y-
md9d0, GMIMomOE 0bObo ZoLOEYMMO6
Obomo F9b60hobol Fghobol 30MmMOYOYMYOO-
LO @O Lb3gd GmbH-0L 30OHHBOMOHMOOLMOL
©0303306907em 3M30MmMYM0O9dL.™

2.2. Bogmaob dgdoamado dgdgbo

30OHbom®ab LEHOHYLOL FM3M39dY, M-
3mM3 0m0b0dbo, dgLOdMYOgMNd P339 OG-
Lo 33L-0L Boemolb dgdgbomoE. Boemab
890ama0 390960 390dmmgoo 3MbEaL BoLYO-
@mOo0L, hydadal, 898330@MIMO0L 06 3Hym-
MmO MOBOLOIYN®YOOL LOWYIZgmDY.

d3L-0L BomolL BoLYoEMOO O hYdado
ROOIIYOS 3oMH0ggd0mo LOTOOMEHOMH030
0Jhom, OMIYMBIE 3OEIMPIod FoO03Y-
00L BodE3zomMmMd0L dMIBYLEG0ZgdgMO  LO-
dmgomogm 3moagbolb bm®aAgdo. bomdgs-
GYmgod 09dd BoMommdom. FOGOHMOMOY,
300mMbAademmdnm dobo LObmMmBHOG®m Babom
©O0MBIgOY LOZOMEAdYMM OO OGOL, Jo-
3Mod 3boMmygdooL 309G bgamIg3®ImgooL ©o-
LOIMBIYOMOE BMHOGOYLOLMZOL B0BOIOM3O
300M907m0 3MogdH0goo. LogoOHmM3zgemmL PBi-
609L0 LOLOBIOMEM™ML OO OMODHY MO30L
9OHM-9M0 30OB6Y39h0mgoodn 3obaoMmosL,
6Hma ,300bHbomGob Boemob (80dmgd(393000
I8M9o0) d93dgbdg LOZYIMGYOOL JBEgdom
300L3MOLOMZOL VJYBOMIOGMOd 3OGOHBO-
m®goL JodoL 60d3zomo Jgmobbdgod o6y
3160096HMIROG030 69000 IOLHOMOO O O0
I8eMgo0L 306Mbom o®agbormo Bgbom Gg-
9LH®To G9a30LAHGOB0V . Boemdg JBm9doL
30obLZMO YoO OMH9aoLHGGOHEAL LOTBO-

74 GmbHG § 55-0b Abs. 2.

75 4903960, 3. (2019). Lodod ool bahgobgoo: Lodem-
30mgdoms bododmomma (dmobhy. dogdosymao,
é.). (3g-5 godmgds). mdagnobo: bbed badodmgg-
gj)ml) 6(*)(50603[5030 30@000. (m&mgoﬁog?o bodbhm-
do godmogo 2018 Hgemb), g3.433-434, §35, 56. 57.

76 bododomggmmb 189bsgbo bobododomml wowo

dognodol 2017 Hemol 02 Jobyob gowohyzqpoemy-
00 Nools-664-635-2016.
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®39m GoaLbh®To, HOMO oMOHbomGHo Hoom-
300mmL BoeMmob 306MB0gH FgLOIYNEIE.

30O®MOMNY, LOJOOM3IMML 30b6MB3YO-
MMOd gobodh3ngoL Bommo MOZ30LIYBOENO
3obbgoLYooL 3MH06(EO3L, MY3EY, BomobL go-
0390000 LOFOOOMGOM030 ddom TgdgbobL
OOML, Jg0dnb3ad OYFOMIOTO® JYOO FO0M-
30moLBOBML, bM3 06 dOLYHOMOL Bomob Fo-
Lb3oLYdOL F9dDMIY3900. dLAMO FgdMIY300
d90dmgdd 0ymL, FOZOMOMOE, OBOMAHYBO
30MOHbomMadoL dogM gdoMHomhgLo dgLyoaoL
IBRMHSY, MOBbIMdY Boemolb gobbgoLyodody
@0 d3L-0L BgLEgodom FOM3OMOLBNbYdIYMO
Lbgo JgdMY3900.

d3gL-obL Bomob doLbgobgdolb JodMIYE30
890dm oo 3odmaAabodgmoal Boemdg d9-
JOMgNO MO6OLOZYINE®YO0EOB.77 FJYMWIMO
LOGO O™ LOZYI®YOOTn, Lb3d JMbmdOLMOL
96®OE, d90dmaod oymbL J3L-do gbm-9bHmO
099mmob  Bomo@E, GMIgmoE 39dgbomoo
®9a30LHMoMmgdgmo  JodBobgdob  gobdo-
30mM0030.7% My 9hm-9bhmo dgymemg d3L-0L
30OHOomMM0o O Bogmo Jgdgbomoo GganLig)-
MHoM909mo JO®mB0bgdoL gobdogzmmadoda, 03
Boemob gobbgoLyoo 3oL Jggdemod dbmeMmME
99mM9 899mmoL MOBbAMO0:m.” ,8960MHJMO
d9Lobgd” 306Mb3MMgdhoL MObObAvE, 3gym-
mMYg00 3odmOOOb HMZMMH(E MOBO3OOHBOM-
900, bom®m 30OHB0MOOL JBMGOOIMLO-
a9ooL (Bommob FoGHMZOL) gobobmM(309MooL
9OHMMOMOZ0 0Mhggemo 39LOTg 3060 Ob
9O0-9Om0 8990 Y.*

d3L-0L BoemolL JomMgod TgLodmydgMOo
oLY3g 999330MMO0L gdom. 03 FHambzy-
3030, ©@O3OHYo0m dMJagagdL 390330M9Mm-
00m0 LOFOOMOMOL BMMTYO0. FOOEOBIMO-
mo 30MOHbom®maL (30333000M50mm0L) Bogmo,
OmamOE  9MOdHIM0OMIMo  JmbgdoMogo

77 bobodg, . o 3obgnG0s, . (2002). Igho®dgmo
'(']{]l)ob{]b 606(060[5 dmagg(i)o&)o. mé)ogpol)o: bodo-
domowmao, 33.273.

78 bodmgdomodem gmwogdbol 1158-9 dybemol 1-¢no
bopoemo.

79 bododmggmml 18gboglo Lobadobmmml gowe-
Py3900cg0gd0 bodmJomodm bogdgqgodg, 2002 .,
#2, a3.225.

80 »d9Poddgmo dgbobgd® 306mb3megdpol 31-g Iy-
bemols dg-2 33bdo.

LO3gmMg, 306MBOLANYGEMO 0b VbEgGdobIngM0
09033006gmdoL Loxwydagmdyg, LOHYmo dm-
BIM™®MO0m ooab dob 398330M(90)d9.8"
09033009900 I3L-0L OOHBMMIdO® B00-
hb9g30006 BbmmmE LOIYBOGITgM GYaLH®MT0
90m0, OMam© 3 d3L-0L 3oMHBoMGOL MHgaoL-
H®OE00L B3MIOHOEOL O OGO LOIZZOML
BOIJHMOIM030® 80MIJO0EO6.82

0903300699000 309® 30OHHBOoMGOL Lho-
dyLboL  domgdob Logombgoo BaLbH0lzYdY
LOBMaOOMIdOL BaLEYOOB0, LOOOE FO3M-
bohPmMOo J6O 0YymL 308330 GMGOMOL 69dd
0903300699000 30OHHOOMGOMOOL MHOMOODY.
0080MOmOE, dbmmmO 3Mb3Mghyemo 990-
3300609 o6 990330009900 390dMmgdd ZOb-
0696 30OHHBoMMYd0. GOIY60dy 8903300-
0oL 898mby30do 30 9gOHM-9Mm0 399330 ML,
OMa3MMHE 9903300M9MO 533R0L BOGHIMIO-
39630  3obobm®E0gmmL  doGHbomGHOL
IBMYd900.8 030LMOG, ByLEYOOT0 OYIZ909-
m0o 090L F0MOMYdY, OMI FOOOOBIMOMO
30MOHB0mMmMOL Boemob domagdd O, dgLOOVJ0-
LOE, LOBMaOOMadOL Bzt mdo, Jgbodmmadyg-
0o dbmmmE 9bgddobdogdHo 38933300-
oL 3096, GOEAaO6 LEdMmJomogm 3madLo
0a96L 306MBOLANYH 393330GIMO JRMY-
0oL, J00MMLb LOZOMEAdYIM™m Bogno, MO
000 MOBOOMOE® ©60d90L LOBMFOOMYdOT0
30OHO0MOMIOL JBMgdOL. &

33L-0L Bogmo Fgodmyod oMoy 0gd69L
d0L0o GYMGHEOb0HOE00L FOY3OE. HYMMFO-
60D0300L EOML bEYOd CMaMOE FOMEY-
09MadOmMO 3OOL3MOL, dLHZg MIMGZO60-
9909Mm 0Moom 30MHdg Jmbdcogo ©o
0MHOJMbroMm030 boLOOMOL YJJWYO500L FoO-
©O3900L (Bom FMmGOL Bomdy IBMHdJO0L)

81 d9d Yo, 0., Jobodmdmadgomo, 3. o dopdo-
dg, 3. (2019). I98myoymo 3obyboldggdcmmdals
Lodmgommagds badobmggmmda: sdbgdnemo G-
ogzv(')bo ©o &)363@00(06)3@0 ©9R030(H0. »do-
obo: 09Gobygool badgedm, g3. 120.

82 0dsg.

83 0dsg. 33- 122.

84 oenyedgoeao, 3. (2005). d98myoymo dobybob-
439000l bodmgomgds (mgmdas s 3Goddo-
39)- mdagmobo: goboso. g3. 221; bogdobhmggmml
769boglbo Lobododmmml gowohygghomagdgdo
Lodmdomodm boddggddg, 2003). #7, 33, 1926.
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LOZOMbOL  ZOEOBY39HO.5° CYMGORODNDBOE0L
8900m900 3oMogadbom, JgmBydom ©O Jo-
4oxom.t mogob dbmog, 39GHBydo Jgbodmng-
09m0d 309 MYO0mMd O  FOghHM0obydom,
bmMmm goymxywd — @OYO@BOM 06 ZoOdmym-
3005 3oMmEOJddboLb @OHML dGLYdYMO J3L-L
JBRYo0dmMbo33mmg bgdd obomo LOdMFO-
@MdY. LL3O PMGOTom GYMOZO6adYOYMO
dgL-L 3oOHHbom®gdn 30 Y06 Jg®BydoL
(83096 ®0069000L 06 30gOMYO0L) 0B FOoYMBOL
(©OYmxBoL 06 3odmymxoL) bgmdgzdymy-
0oL, LOEOE HHOMIYOHOE YOO FO0BIO ™ML
GgmGHaob0dOE00L 393093 BoenmgdoL goObo-
BoangoolL 69L0.88 dboem BOGHIMIMdom LODHM-
30Md0d0 Yo@O obOLOBMZOHML 3o HBOM-
oL bhoHILOL 3JMBY 30900, Bomo BogmydolL
300bOB0MAYdd OO JWIMYOOTMLOMYOOL GO~
®3m9d0.%

2.3. 33L-b dopbomtHrmoob
dgMomo

3GMogdhozodo oo 9603369mmonl IJm-
690 LOZOMbo 0BOLMOL EO30380HJO0m, O
o 39GHom©Io 0g43L 30ML F3L-0L oGO HBoM-
oL LhophyLO.

0mdJgdgoo ,0960M3gmo Jgbobgo* 306Mmbo
06 390303L L3YEOOMYO OMIIOL 3oMHbO-
oL LHOHILOL BOGIMIMd0L 06 J96y39hoL
dm3gboL FgLobgd, ML gO3mME 3MOgHoz080
39LOJMYOgE 0O BOGTMOTZOL oM 3393 M-
00, 3030MOMOE, 03 390mba39390d0: MMEOY-

85 Wmommaa, M. H. (2015). Cpenku ¢ pomsimu B
YCTaBHOM KaIlluTajc 06HICCTBa C OrpaHquHHOﬁ
OTBETCTBEHHOCTHIO, y4yeOHOe mocobue. (2-¢ wu31.).
Mocksa: PITA Muntocta Poccun, c. 19.

86 »d9Po®dgmo Jqgbobgd® 30bmbol dg-144 dybemols
I-cmo 33bd@o; dogdosyeo, é. (2021). Ladghe-
©dge bododmol dmgmyg bobgmddpgebgmom.
mdoenobo: 3L ,,bgdsbo*, 33. 116.

87 0dgq; ob. ,dghoddgme Igbobgd® 3obmbddmgdpol
61-9 dnbenols I-cmo 39bdgo.

88 dogdoonemo, . (2021). badghoddgm Lodobmenals
dmgmg babgmddmgebgmm. mdagmobo: 3L ,bg-
30bo*, a3. 124.

89 dogdoonmo, é. (2018). bodgho®dgm Lodmgopm-
900b Ggedazebodogos (bobgemddepgobgmem do-
®00g0900). mdogmobo: 07dobpgool Lodgodm,
33 20.

LOE TJMBVZOMNTY 3OOHHOOM®YOTd OEIL
89006b3gd0, d0a3Mod 3L 96O OO OYOY-
30LHG0MYO00m; HMOILOE SOOHBOMEGOLZO6
Lb3o 3OOHBOM®TO 06 F9LOTY 30MH3d BM®HoO-
G00MIYMHOE 390d0bo Bogmo, 30g3MHod g6 06
©OYMI30LHH0EMId00; HMOILOE BoeMo FOEO-
0L 3903300M9MO0m, 30363 393330069
30OHHB0MMOO OO OM930LHMOMYOYIY;
HOEYLOE BoMmo FJIOMIMO MOBOLOZYNEY-
000, 303M03 FbMMMEO 9O M-9O M0 FHIMMHO
30OHb0MGMHOO M930LHGOMYOIMO; HMEILOG
30OHHBomMo goodobo d3L-EO6 FoOHBOM-
OmO 3MH9Y00HY, 303MHOT OZ30L EOLGOYIYOO-
09 396 30093 30OHB0MGOOE dMoL MHgaoL-
HOoO9dmO.

Boamdg LOIYO®YOOL JBIEYOOL FOOEHTO
dogmodo dgoob Bogmob obomo doMhHbomGolb
LobgmbBg oM gaoLEHGOMYOgE  MGOFObMT0
©930LHGHOEF00M,® bmenm Bommdg LOZIHOY-
00L J@mgdolL Fomydd BOGHAIMIMOL oM ®H-
6om®oL LAHOHYLL. VBoDHMIOE, YOO HOZm-
30Mm®M, HM3 30MH0 30OHHB0MGOL LHODHHLL
0dgbL LOJgBOMBgMm GYgLbH®To Bondg Lo-
3J006950L JBmMagdoLb H9a0LH®OE00EOL, 0bY
3000 3OOHBOMGOO dYM®O(EL30EOL.

LBMG g dLEO3L FoEAa™MAdL oMZOMOLBO-
690L gg®3O6IYIMO LOTOOMOMN. 307IbIOOZO®
000LY, Oy ®O gdom FM03mM39dL doMHbom™o
Boemdg LOZYOGYOOL JBMYdOL, ggcM3oboolLy
33L-0L LOBOGMOMO GmbH-MOL6 d0ddGOMY-
0030 30GMHbomGmOE dobobomoglb LoOgodh™
©99LHOT0 BOOOEb0M oMOHBOMOMO Lovdo
0Mb0dbgem 306L.Y" dOMb0IbYMo 0doL 60360-
3L, ®™M3 BoMoEOb dodmAOboMy JBMYOO-
dmLOMYOoOL MHYOM0BYoO 3o HboMEOL Fgyd-
mMOO 30OHHB0MOMO LOVTO dobo dLOL3OLO O
03 g3obobmgdgema Loob Logoghm MggbHHI0
®930LH®OE00L O VGO Bogmob dgdgbob dm-
0906(h0@06.%2 03 BoLOEOL ZOTMBOZMOLL Bo-

90 »dgPo®dgmo Igbobgo® sobmbols dg-51 dybemoals
dg-51 3bgd@po; »dgho®dgmo dgbobgo™ ;0bmb3dm-
admob 143-9 dngbenols 3g-5 33bdo.

91 GmbHG § 16 Abs. 1.

92 09O, 0., Jobodmdmadgomo, 3. o dopdo-
dg, 3. (2019). I93myoymo 3obyboldggdmmmdols
bLodmgommagods bLadobhmggmmda: sGbgdnmo G-
og?(*)f)o ©o 6363@00(0&)3@0 ©9x030(H0. »do-
eobo: 09Gobygool bodgedhm, gg. 132.
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®HIMOEagbL Jgdmbgnzo, GMEILOE bEYdd
30OOHB0mMmMOL 99603900 33¢M0Mmgdd (dog0-
MOMOE, MOMEILOE JomdBobgdob T30
30OHB0MMOL 33oMo 033mMIdd), OMIYIO3
06 06393L 0300 3oMOHoomMmGMHOL 30 ™m369d0L
(33@0M900L. VLM Jgdmbzg3030, 3OGOHBOM-
L JggdmM0od 3oamM0ygomL MOZ30L0 BogmoEOL
300mA0boMmg  JBMYOO3MLOMMYOd  LOZOF-
Hm MooLO®Io 33Momadol G9a0LHGOE0-
0809(3.%

0mJgogo 306mMbaadeMmMdOL MOBOLIV,
0y ®930LHEOE00OEg 9960M3g LYd0YIHOL
LObgmom o039 dMddgEadd FgLEOYMEY,
00 9mddgmgool JgaLOHYMYdMGd0 O OO-
®}ydbgdmgon 039096 3oLYbL 3MhgobhMmGg-
00L 606039.%* 00Y6OE, YoO OZ30LI36VM,
HM3 LOBOGIML F3L-0L MGRObOBOEOIYIM-LO-
30O MmMgdMo30 BM®Iom OGMIz0LHGOMY-
0009 90L EVIWYHJbydEyoL gdemagzom 39-
LOJEMYOM MO, 0LOMZJOMMB 3oMHBOME®OL
3033990 JBIY0900m, MPIEO 30MHHOOMm-
oL yzgmo gxi3mgoodmbomgdd 396 Hoom-
30M900 BOMIMIMONMO®. FOZOMOMO®, d3L-
ob ®930LHGOEVIYg T9ydmadgemod 3doLo
Boemob goLbbgoLydY, 306006, BoboMg LOBM-
30MmM900L 30MHM™O7030, 390 3093 OO OOLY-
0mOL d3L-L Boamo.

09033006gmdol  393mbggzodol  390-
33000690 ®9a0LHGOVEVIVY  FOOIZIITO
IRBRMHS900 30ohH600. 3933300HIMO0MO LOTO-
HOMOL MObObTOE, 30T3300MYOMOL JOOEO-
(330mM@ad0LMObO3g 0bLBYOL LOIZZ0OOHM,
bmemm 9903300M9L 9b0dndd yxemgdo, To-
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OMOEY00 34O3L — MY LOBMFOOMYOL. LO-
DMEOOMYOO EODOIDOMYOPML 30(3b03L, MOm-
Job LBEMGOgE 3oL HOYEOBML GOMOE LOJO-
®H3b30bm, Hobo godmLYN30L 9OMOIOMO
3doE MdOMOaLMOL JMOMHBNBHdOBY oOU.
LEMGgE dLY dOJMGMHBOBYOL dLb3zgM3MMLY EO
9mMdomoOaL goy3oH0gMHadolL 3aembIMo.

00 3ImpGmImob Jgaa00 ob, Mo 2021
BemoL 9 Mydg®30emL dMbEo. 14 Bemolb 60603
0030 3M03MO.%#* 3mambo. HMIGMOE 30930-

22 Kaplan, M. (2017). Rape Beyond Crime, Duke Law
Journal, vol. 66, 1055.

23 39b@gdmmo  ©obsdonmagdols  dzopdo
3600030bm3z0L 0d Mmz0bedGhobom, G®d ol Eab-
360d0bsgoyemos 633-b 3dhodingoda, ob. Gruber, A.
(2012), doomomgdyemo bgodos, bjmen. 2, 598, 604.

24 bogdob 0bdggmog  wayHomYda

©olzol

06(}3(")&)8030-
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Hog®9ad0L LOZgOGOYM 3LL3gG3MO 0ym, Bo-
BmoL EO LOJYMZ0MOL 3MG0OBHYMT0 Foob-
300 Y39mobHg 0bmmogemado 030069030 30,
OMIJEMO 3030OMOE, OEMOdM 039690600300,
439modg 39ho bOMod @O IMMMmE0bo 3Jm-
6o 00333L, OGMI FOL VOEV3BY6. BobOL
390mbg930 godmbozemobLo 0MoY, gb OGO 306M-
3900 @O LOIBYLOOME, OGOE J3060LZbYMO
096900, M7 0GOO@WIM0 TJ0(330MO. (33CMONY-
0oL 30 AbmmmMmE LOLbmOL LoddGdmomo 396
J0GY639mymaxb, 0doLbm3oL  LobgmdBoxym
06LHOHIHIO0L FOdMOgMH YOO O FOBMHMId0L
G9RMOIOS bododm.

307930h06»g00L 3OaMJ0gd0LO O LOLOTO-
Gommm gobbomazol 3GMmEoLEA0 dLY3g BIYLS-
300a0M0d  gnbadymo  LHIGIMH03900,
®o3 LOJAoL gMmboghymoOE dobdadManHoL
bgmbL JIMOL O, OHMIMGE Babo, dmdomo-
0L godoMHmmyoom LOYMEILL. ,53003MmY9-
00L* LOEOMIYMO B®3Ho0m Jomob LYJLYo-
MIPMH0 MOZ30LYRM YOO 3MBHGMMEIdO, doLO
69000L30gEm0 LObom ,390MOM30“ 0LY3 JomobL
H30GOm00. LEMGO 396033600, LEMGO HYOO-
BmydoL BMIgd00, HMIgEmoE bomb HBYymoL
LagLYOMPYOHO dOMOOMOOL ©Y303900LF° O
30730h0®o0L 03 OMHOYmM3mMaLAMIB(339eM0
LOZOBMBAHdM ™M OIBOBOE00L JgboMOHHYDY-
0oL, ®OE EMWIYBEI 0936 0HOLEOG(E0VT00.

LEMGYE 0F LOZOMbYdOL gobbomazd dMb-
0900 60603®YOOMHY LHOHOOL BMIOYZEM Mo-
39030.

1. 836000M0)V6 BI33330MIdICN0
d0013a40 bOLLCMOL bABdIMOIENOL
dotnd™3badIMIdAA0

396aMymmo  LHYOIMH3900Lbd ©O Jo-
®m900L LOOMPLHGOEFOME 3603369MM30600
60996039 LOJFOL F0HOEMYdS JOOH PO LOL-

obmgol ob. modbbodgomo, b, Gogs Lobewg-
do ©ydl, d03d3q900 Jbhgooeb, Gowom mogoo-
byogemgde, 12.2.2021 https://www.radiotavisupleba.
ge/a/31100186.html 22.3.21

25 Gruber, A. (2012), domomgdyemo bogos, bfmm. 2,
607; Whisnant, R. domomgdyemo booos, bjmem. 3,
17-18.

bemab LEFOOMHEMOL FOOEMALOFYMYONO6.%8

LOJOOMZIEMML PBYBOJLO LOLOTIGO MM ML
3060hgb0L? dobgozom, 3060 Zo3OOHMMOO
307130ho®o0L  0OHOMEYOLTn.  FMLOJO-
Gommg 0J3EoHL OBIGOMYOYMOL bobLZVD
3am3omgmdodg 039m9goL, O 030Dy, ™3
Jomo yiEbm 3030303L Lobendo 96300, LOEOE
dodOH™ 0y3696.22 IMLOIdGOMOL ™mJdom,
o] ©@ODOGOMAdYMOL  J(3930 FoLOJMMO
3000603690903 YOBOMOYm [0OHOMOYOY-
mobmM3oL], OM3 EOHOGOMYdYML 3JMbEO
3oLMOG  0bHOTYOHO  JOMogHOMdOL  LYG-
300m0“. 08 LOGIgdo LOYYOOMYOMO 0L Fo-
90m900, OHMI EOHOGOMGdYMOL 3096 Jo-
3909mo0 H396900 JoOHOMOEOE® JIMLIIMEO
BOJHMIG03 3oMxam9gogdL. OdOMOMIdY-
mob H3gbg00m, oL (3909L @O HOBLOETgMO
390m0obogL. mI3Ed FMLBOGMEYT O3 BOIJHY-
00L 0GOMEIdYMOL 0B6HOH3OHYHOBE0O OO0
0. 0OHOMOYOYmMOL H3969d0m, LagLo MG Ib-
6030 ®ObbamMo0m dmbEo, 0L 3006 oMb,
OOMEILOE dVoagm, OHM3I oL BWImO IM3OMO.
LOLOTOOOMM®ME ™Mo H39690000 GOHM-
3MmOE3 0OOMEIYOYMOL H3Y6g00 300HBOO LOG-
B6396m@, 307bgO30@ 030LY, HMI dMO306
OMOEY — Jomo 6oEgdn oym. LOLbEBOF-
M96mYo0, HMIGMoE Mmanbob BYEGH0EO6
04mM O0MIOYMO @O Jomb 933m36mM@O, LOLO-
FoOOMML MJdom 06 oym godmdoibymo,
69004m@mmd0m LYGLMOM030 303T0M0L dY-

26 0©b0dbymols dgbobgd dbhogommo godpos domo-
® 9070 2020 Hemolb 33emg3030. ob. @gz0bmboady,
”., F)obgpod{], 6., 506000330@0, 3 dogymo do-
dodo bgdbyommdo dogmomool obodonymyd-
39 dobommdbogymagdol gobbmdioemgds Lode-
Gm3z9mmdo (93030l Laddm 2020), 34-38.

27 bododmggmmb 78gbogbo bobododomml gobo-
hqgbo #23-41303.-17, 11.1.2018.

28 bdqgbemodoago
©60b 3gbegdywo bhghgem@pedgdel zogmgbyd-
39 doboddgdobmgols ob. Kaplan, M. domomgdy-
o bogoo, bme. 22, 1064; Halilovié, M., Watson,
C., Huhtanen, H. & Socquet-Juglard, M. Gender Bias
in Cases of Rape, Attempted Rape, and Sexual Assault
in Gender Bias and the Law: Legal Frameworks and
Practice from Bosnia & Herzegovina and Beyond,
Sarajevo: 2017, 80-88; Gray, J.M. & Hovarth, M.A .H.
(2018). Rape Myths in the Criminal Justice System.
In Milne E., Brennan K. & South N., Turton J. (eds)
Women and the criminal Justice System, Berlin:
Springer,16-28.

obsdongoemgdol  godmdogool
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6906030 MOBALbEMYO0 YOBOMOYm 0b 30J0b
0mMAbOMoym, HMEO dOOMOIdYMAd OdO-
GHOMadymL LObydo oodMbyo bygmo. 03EY-
60, Jgodmgdo 0mJzoL, MM oydohoydg-
00L JoOmymo IMEOIMOoLM30L dOMOOMLOL
330mMOo@E 0o LOZFOMOLO, MY 0L dOomMOEM-
00L 3OO bo®Mobl 06 dMB3L.

JOOMIYMO F0OHMMALOFYMIdS FoLIYMO-
6700, 030L 0LOE V0F3OMO390L, MY HMZME
306030GOHY00  3oOY3oHo Moo  3MOgH03y-
MOE. dog30¢hoycmgooL aB0boEod (dgbm.
137) LOLbEMOL LOTOGHMMOL FOOHMMALOFY-
m9dodo LYO0gdHoL LGV WdOZY® do-
MOOMO0m, bmM®m @OBIGOMIdYemoLIO6
dmogcmo 60600Mm3aamdob goBg3oL o330-
MYOMMMO0M gob030MOHYOO. FMGAdMYO O
30930MH0ymod0L  dempgmbopomo bgMboo
0990603, MmI33o, dbmmMmE 3yJodom hoy-
bomo goy3ohogdagdoLb LOJIggdo JohHromym
LOLOBOGO MM  3MmOIgHogodo o6 dmadyod-
60.2 Mo Jggbgdo aoY3oH0xMgdal dgLOA3Y
o0emMHadbohoyem bagdbL — EOdOGOMYdY-
mob P3bgm damaomgmdo, oL 306GOHME
30083900 @O 3MmOghHogodo 0oL FgLooodobo
0L0g09900.3° V8EY6OE, doy3ohoy®mydal ©9g-
g0bonodo, Jodmymo LOIMLOIOO M
306306 Hg00L dobg30m, 6OgxMOLLIG300
@OBOMOMAdYMOL OOZOMEIOYMIdS 000-
29, Oy OH®MaM® 6O IM0g3aL MO3EOLLIOL
@OML. 0L Jomb LYTgLIYOMIYM 0 MO3EOLLbIO-
LOL V30MEYdYMIOL, MYPYbEOE LOoEmEbamoL
BoLOE Fg9dHdMEMML FMIOMOEIL, Boboo-
Mm3©93 390mbz9g30d0, H00b0 33O0MOWBN3O30-
oL 30M3d EOMHYdY, LAJLO 30 JomoLm3oL
LOLYOMZgMOE TgBOLEYdL. gL M3 VLYY,
00009 0MHoghmbgm O0BgMHO LbgzoEOLLZO
33m930d30 GMmIgmoi LOJodmzgemmdo hHo-
HoM9dxmo.3 bmmm, HLmoz0L Logomogm

29 393900 o., mogo 2, 30b. 1. goydopoydygde.
domomgoymo Hogbo, Lo, 10, 33; sdedady,
0., 0hgobodgomao, o, ©gz0bmbody, ®. o bog-
ge0dgoo, o. bobbemol Ladodh ool g9bogdy-
0 3bogmodo, mdogmabo 2016, 43.

30 0ba0dobomgol ob. 393900 ®., mogo 2, 306. 1.
30730070 gds. dJomomgdyemo Hogba, bjme. 10,
38-39.

31 dogomomao ob. 000dady, o., 0bgobodgomo, o,
©930bmbodg, . o boggmoadgomo, . Jomomg-
d9emo 339390, bjom. 29; @qz0bmbody, o., hob-

LOLOBOGOMMML 2015 BeMmob dobohgbdo 3o
Y30mody ©I3MBLAGOEOYMOOS dMYIMO-
m0 39bgcmoL 6oIbom Hoag3MHOmMO O 3OHG0-
0MHJomyMo 36Mo09MHdom gobLodmMazMYmo
30930MH0y©mod0L o®LO. gooBy3gHomadolL
000930m, JO9Yod MMA3 30I30Ho Moo
d9x3oLEIL ... dOMIMIGYMOS Jomolb do-
006Om, J30MH39magb  ymgzmobo, 6036030L
RB0d03960 domomodlL, gbg 030 JOmMMOL
LI9LMOG 030 30330MH0L EOZaPOL dobo Bobo-
0M3IamMO0L BWOHOZYOOO OIMIY300 — 39-
0mg30m, (39800L, LbgymoL EOHNOBYOOL ©O
Lb3o LOTYOMYO0m, MOLOE ... [OMIOMOEOL]
0b6m0EOb [0LL3gG3MAL] 3030 m 3JMbEO
030MO [...]. JomobL B0b6ooMIMYaMOd JOEO
04mb B603E30MO O FJY3M30MH0 O OO
dmhz396900m0, M30MmMAdG3co [...]“*

00 @O LL3O VOBY39H0ENY0gddn HOBL
Joedmymo LoLbMOL LOFOGOMMOL b6O3E30-
a0 LYo, OOLOE VOOJWHG0 9dz9madd 0gdo-
09, LOBOD 3MmMOE0gmOL, 3OMIYOMGOLO
@O 3MLOFOGOMOL (36Md0gMYdod 06 Tgoi3-
30m900 O LObYEMIBORM 6500 OO gohbEyodo,
O®MI  FIWOIOIWO (330 gooLbm3oL  Jg-
LOOO3OLO BO00FJO0 ZOEOOEEOL. d30LM30L
oL939 LODHMBOOMYLOL ZObOOHMYdd O FOm-
®30L 33¢m0Mad0L LOFoOMYO0L FIMOZOMFIH
obLBOO bogoHm, dLY39 LAJLIYOMIYMHO ZOboOm-
mgdolb L3MEgodo JghHobo. Yymzgemo3g OM-
603630 30 bgmb JgnBymoL Joemmo godmo-
96 g00LO O LMEFOOMIYMH0 LAHOaZIOL FMIMOL,
O3 30I30(H0IM900L LL3gIO3MOL FMOZOM0
O0M3ZMMAdOd bmemdg — oLOJOOHML OBO-
dogmolL JgLobgo.® dbmmmo LoLbbmoOL Lo-

modyg, b. @o bodopodgoma, 3., Jommo Jodobm
Lgdbmomydo domomdol ©obodonmgddg do-
ém@abo}n@ﬂbﬂb 606{)(‘7&)80@860 l)odoé)mg{]-
odo (9360 ®30b baddm 2020).

32 boddg go@odgdnmos: 3939wmoas o., mago 2, 3.
1. gogdopoydgdo. 300000733)1]@0 60660, bdm@.
10, 21-22.

33 Leary, M.G. (2016). Affirmatively Replacing Rape
Culture with Consent Culture, Texas Tech Law Review,
vol.49, 34-37. 9.. bgem 39306033l 3ogGood ool
(gol)odg:)ggogg dOg’:)Ol)O’)SOl) l)(")GOOQTU&)O Q)O Ud(")'
6(*)80'5?:]&)0 30&)(")6060[) 8038}@68b360 80056000’)
dmog306 dogmo@ ©o 0@ d30360 Lobbenol bodo-
Goaogmoa. Gruber, A. (2012), dJomomgdyemo bioioo,
bdmen. 2, 613.
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0OOMOL 3033036M900m  BOIMIOGHIMOO
396 3090M09LEYOO* MYF(3O Y30b60LZBIMO3
8603369 m3060 69M39h0o 03039 I HIMY-
Mo (330Myo0LmM30L.%

LOLbOL LOJOGBOMIOL GgBRMGHT0m TM-
LOMMEBIM™M FYMHIOY (3O YO0DY 693-
60 MO30MHO3MOL, 3oL LOZOBIVBOMMYdM M
BIY693003 0g30L.% LY 0373030 MO30L COHMBY
600300 IEMAVMGMOOT0 3obgoboL oM mM30L
369396(300LM30L  3MEOHOZoL  Fod3OEMY-
000 LOJoOM39mM™Tn.%” 2000-0060 BMYdOL
@OLOBYOLAO LMEoOMMYGO Bgbo oym BOLROAD
0aM3vmgMo0d0 LOGaLMOD FOMAL. FOOM-
6oL g03303MYdLMOD 9OHMOE dMJomodg-
0030 J9(330maL 93930, ®OaOdL JobmboL
00%060 LOFOGOIMOOBO 0ym — BWOHOMIYMO
390mbgg3900L domomo  LhopoLbhHozoL Tg-
3306900 O IMJOomoggadol ©O(330. JObmbo
06O AbMMMEO BOHGOIOMPYOOO god30(3MHOO,
060 3MOJH0ZIMOO3 LOBYI(E0YO00 dIH0Y-
GO g3odmnynbgdmoo bmMIoL EOIGM3930L
30306 ™. 30330(H0gMHg00L MOBLIMOOL dBOG-
LYOMO0m FOBLOBMZGOL ZYMHYGOL (33e0-
Moo dmogalL, ob gydbgod LagLoL 3MBOBO-
mM9gdL, O™ IMIYLBObMO HOMBOBHML O 0LY
©O0BYMb 3O Mg mMod, BobdomI®ay 990-
mbz93030 J489mgod 390dmgdd gdogdohoncy-
00 d9gx3oLEYL.

30730(h0gM9o0L dbbzg®m3Mmo Jomo, go-
330H0gM9d0L 0GOOIBIIHYO0 3O3™MJI0go0L,
0MO0©330HIMO 330300 IH30(3909Yo0-
M0 LHOBEOGOHOL, oL FdOEH®M LO3MMOEoM/
LOBOMZYOMO™M YOOMOMMOOLO O FOMO
03Mmaboymo oMmaghobhoddol, dmaz00bg-
000 30 30730h0gcmodaL 308Mmm LOIMLOJO-
OOMM gobaodHdoL godm, EOdBOGOMYdY-

34 Gruber, A. (2012), dJomomgdymo bisdoo, bmen.
2, 612. Munro, V. domomgdymo Hogbo, bfom. 5,
753. obggq ob. Roffee, J. A. dJomomgdymoa Hogbo,
Lo, 74.

35 Leary, M.G. domomgdymo biogoo, bmen. 33,
31; Buchhandler-Raphael, M. (2011). The Failure of
Consent: Re-Conceptualizing Rape as Sexual Abuse of
Power, Michigan Journal of Gender & Law, vol. 18,
181-182.

36 Tuerkheimer, D. (2015). Rape On and Off Campus,
Emory Law Journal, vol. 65, 10-12.

37 038-[) 8060@00')%8 abaogbo 88(?0&)860')0’)30[} Ob.
Leary, M.G. dJomomgdyemo bioios, bjmem. 33,37-38.

mo 3gm®mg596M bgdo.*8

009bo, HMa3MMHE Hgdmm VM0b60T6Y,
030LOM30L, OMA 3oI3ohHNYMYd0L J9dowEa906-
MMO0d yzgmo oL gogmgdd 3mMmoEaoL, M3
bbgoLo LYJLIYOEMIGOO MO30LYBMIdOL byem-
3Ymx00, LOZOOMBIYOM™ (33¢MOMYdSLMOD
9OHMO®  OJYBOMYdIMOO  3MMO(309MHdaL,
5060333009 3BDMPYB63gmmo MGIObmYooL, 9g-
L3gOHYO0L, 3OHMIYOHMGHYOOLO O dMLOTO-
HO@mYgooLb 36Md09MHad0L dTOMEYOd, OMO
3063MHIMOOO ObOMEMYdY.3°

oLI3g OMOBOZMYd 3603369 M30600,
O3 JOOHMZgmMAd 39360909030, OHMIMYO03
0030060 IGMOZOMBMOObo 3Mmx3gLoymo
LOJFNObMbOm  V3HMBHgHom LOOZYIM M-
096 03090076 B®99030 ©O, DMFOO, 0Y-
®oLHYdTo, EOMYO0m Z39OBY FOOOOMO
3393900 LoOLbMOL LOIGMMOL dMaOEO
6060MOL LOZOMLYOOEOD O CO®M EOYMIMO
30730h0yemado0L  ®93mMbEI3HHOMOdOGFOOU,
o3 Mmoo ALEORBRMOML YO OEMIYo0L J3g-
300 @MYL

©@oLOZMamMOL V30930 xcH  HodLHgddo
LIgLMOG030 EOBOTOYMYd0L EHBRN60(30900L

aoobgaob 3HMEgLo 96 300093 80-006
Bemgodo ©O0BYym, MOdYE JO0ILO Zozmg-
60 0gmboo JgmGg Hom®moL ®gdnboLHMO
B60IOMBYd30 @O OgH030d3dd, MOTOE, MoO-
300 dbMog, gogmobd dMobEobd LOLLbMOL
LOFOOHOMOL FOOMMALOFYMYOODBY3, FMLO-
0O mMaqdd O0BYgL oyu3d3omoaghadol @o-
d®ydbgogmo gmadgbhgool JBH®m BOOHOM™
0b6h®M3M9H 030900, ML F9LOJMHOMMOOLOG
3Obmbo 0dmgm@O. 3oI30H0gMHh ool Jodhmy-
MmO dMEIMO@E d90dmgod J@RO®M BOOHOIME
306030GOHML, Foa®MoOd LOIBIYbOOMED V3VdY
3mbo 69dL O LOYIGOMBOL, TghHoo LogocOHm.
LOFOOMOL 3OMBJLOG MO FbGHOEOE Mmydo-
LOE30 g0 B3GIDMIGMOOL OTM3M6V,
096003 LOTYEBIO™ LEHOH0JO0L 3odMI3ayY-

38 Equality Now, @a0® 3000 dobhmemdbogyemg-
d0do: dopmd 396 oozl gg3®edools dg994bgdols
30b6mbdegdmmds  Lgdbyommdo  domopmdal
dlbgg®3mgdl, 2019, 19-20,23,26. 0bggg ob. 3939-
0o m., 330 2, 306. 1. 307300070 gds. Jomomg-
dnemo Hogbo, bjme. 10, 18.

39 Gray, J.M. & Hovarth, M.A H. domomgdncemo hogbo,
bdmen. 28, 33-34.
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oo
o

#18, s330b0m, 2021

MO306 393900

6900m, JOOMYMO 0300930700 LOZMO (3 8603~
369mMm3600 FOOOOEIdMEOO ©O dghHo
dobLbo 0gbgdmEO FMLOIOOMIMYgd0L yydo-
@M9d0L F0LO3YOHMOOE.

30330(h07Mo00L MObOIgEOOH™M3Zg 303900,
OHMIGMOE 3o930HogogooL LagLdg MmObbIm-
00L OOHOOLYOMO0m FObLODdM3MO3L, BYIMM
0mb0dbgmo dzgmo 3oagooLbaod 0odgHGY-
MO 3obLb3V3HdY. dLAMO 03900 FOTM-
00b60MHgMmOL LEHOTOMEMOL 3MB396(300L 36-9
0gbmOEOb O OVTNOBOL JBMHIOMO ©O-
330L 930 M™M3ymMo LOLOAIOMHMM™ML 3MY(39P9-
Bhamo  3oEOBY3aH0MIo0OL (93M M3
LOVLOBOOMENM).4

2. 83330003M3as0baub CIBICN0
bLAITICMCMISMO30 06MIMILO

@MmaL, 07MoLEOJE0OMO  Y3YHYLMOOTO,
d0m Jm®obL LOJOOM39MMT0, 3oI3oHoYMY-
00LaO6 OEIMO 0BHYMHILO VOT0O60L LYT-
LYOMIYHO OZHMBMTNVY, FoLO JBIMIdO — O~
B30 ogmb 0GOLOLYMZgMmO LYJLYOMYGO
303306H00Lav6.4" OMLYOMOL 3MdBOHOYMO ©O
6930H0760 LYgLYOM YOO MOZ0LYRBRMYLY. Zo-
330(H0g6MHg00LEaOo BYaOHOYOHO MOZ0LYBMY-
000 OBIMO — 30M0L JBMIOd OBIYINO
04mbL 0GMOLOLYMZgMmOo LYJLIOMYGO 30330-
®oLEaVb.4? LobgmMIBOBRML JMBHG™MMO bodo-

40 M.C. v Bulgaria, appl. no. 39272/98, 4.12.2003. obo-
@0dobomgol ob. 3939mos ., mogo 2, 3oéb. 1. go-
730(07mgde. dJomomgdymo Hogbo, L. 10,
23; Vestergaard, J. (2020). The Rape Law Revision
in Denmark: Consent or Voluntariness as the key
Criterion? Bergen Journal of Criminal Law and
Criminal Justice, vol. 8(2), 6-7. goqgdo@oydgde me-
bbdmdal 0@ 06OLgdmdom e m sdg gobadabo
bog®medmdobm Lobbeol Lododmondo. ob.
The prosecutor v Jean-Paul Akayesu, ICTR-96-4-T,
2.9.1998; Prosecutor v Kunarac, Kova¢ and Vukovi¢,
case no. IT-96-23,22.1.2001.

41 Green, P. S. domomgdymo Hogbo, Lo, 7, 20;
Conaghan, J. domomgdyemo biodoo, bfoem. 1, 172.
390300096 950b30b oy bLoggmge bygbyoe-
& 03 bmdosbmeb ghmow sbggg owadosbols
0oblbgoss dohbgyemoa. ob. Hornle, T. (2018). Rape
as Non — Consensual Sex. In Miller A. & Schaber,
P. (eds.) The Routledge Handbook of the Ethics of
Consent, London and New York: Routledge, 237.

42 Green, P. S. domomgdnmo Hogbo, bjemem. 7, 21.

H™MO 00 Mm30MLOdGOLOm, HMI dOb DMZOMO
©O0(330L  g39®adomd  3M0d0bdmM0dYd0LOU,
GHOMO OO OOOHMZOML dEOTNVBAL 3MdoH0Y-
®0 LYJLIOIMHO MOZOLIBIVJOO — JBVJOV,
3gdmboglb LYJLO.® BMEOMOL OBOTOYMY-
00L 3®0d0bomobgdom LBEMGL gL IBMIdO
0DMYY00, MHO3 OYI3909MM00.4

307930h07Mma00L BOVBdY, COBOGOMGdYM-
%9 doL aMdom3000b O OABbaMY39M™m
08BIJHBY Y39 MOBLBYLL.*  goydoh0y-
900L 3MH0306OMOHHOO LEPYM TgLOdOTOLM-
00300 domobgymmo HooboL 3MH063E03MO6*°
HMIMOL MOBOLAVEOE, ,JOMOIOHIM0 T0dY-
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360L 06 ggmoLbaMoL, MoE Loxwdmbglb Jg-
3986000 LOGAOL LOFOIGOMMNOOB0 gobboemagal
JBRmadoL. 33momadd dmombmab m®3vg0
LAHOBEOGOHOL FMTMOL O 396IHIMO OL-
030603000 dOMAIMBL3GOL, B LJgLMOGH0Z
©OBOTOYIMYOMOL  ©O303T0MYo0m YOO
R9L3EOIFOD0 3BOIH0300. LOJOOMIZgEMMUL
LL3-To OEOIOMO IMOgH0O, GMMIGELO(
LEMGYO MOBLAMBOL OGHOGHLYHOMOO dBYJIDY-
0L (308. JPOOMBY, dOGE3Z0, MOZ30LYBMYO0L

115  Green, P. S. dJomomgdymo Hogboa, bjm. 7, 75-76.
dbgogbo 08&Hobmgol ob. Conaghan, J. domomgody-
o byohoo, bfmen. 1, 180. dgo. Daly, K. domo-
®gd7mo fogbo, bfoem. 19,41.

116  Buchhandler-Raphael, M. domomgdyemo byogos,
bmen. 35,197-199.

J300Mb6M 0M339m0 O LL3ZY), OHMIGEMMO Fo-
0mMd0gdd O LOLOFOG MM gobbomgzd MOZ0-
LYIBROMOO YoM PMO LHIOIMH03900L30b,
0LY39 Y6V FMbEGL FOIY3OHOINYOOLMOL do-
30OMYO0mMO(3.

30730h0Mm0o0L 30MOE0a3d, GMIGMO3
0J(30MadmO PEbm 803030300 TbGOEOL
Jommdg 30H037M0 dOMOOMO0M MOZEOLLIY-
30, boomm Joemob 3bmoob LoEgmEbmob go-
LOE BOBOOMAYaMdOL ZoBg30L LOZOMEY-
0gemm  JMmMbMm3zbodo godmobohgoo, OO

990(330MmUL.
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ABSTRACT

The purpose of this article is to show the narrow boundaries and
incompleteness of the Georgian legislation regarding rape, which fails
to cover all the actions from which the protection of an individual's neg-
ative sexual freedom is the responsibility of the state.

The article aims to show the reader the advantages of the new ap-
proach in parallel with the critique of the old law regarding rape, which
means expanding the scope of the definition of rape and hence crimi-
nalizing more actions. For this purpose, the importance of non-consent
as the main element of the rape actus reus is discussed.

The article also analyzes the importance of protecting the bound-
aries of rape so that the state does not unjustifiably restrict a person's
positive sexual freedom while protecting negative sexual autonomy.

The purpose of this article is neither to criticize nor support any of
the consent-based rape models ("no means no" or "only yes means
yes" models), but rather to highlight the importance of consent to sex
crimes and to emphasize the basic guideline for consent.
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FOM30L LOTOGHMMOL, VLY39 LOGOMOTMEGOLM
LOBOGMEMOL L3Y(3OOMOLHYOOL BOOHOOOG.

©Jbd36y

LOGOIMOTMEOLM FGOM®MAOL  LOIOOHMOL
ByommadL 396 803039m369000 FOM30L Lo-
9OH®MOTMOOLM MGRObOBOE0OL GY3MBYoEO-
3090L O GYFOMBOMPO0 MMHFO60HOE0Hd0L
3096, HMFMOOE 0MOL TOZOMOMOE, 93O M-
30L 3033060, EVIMY30EIdogM LObymMaIBo-
BRO®NO MO6OTGZMOOHMOO O LbZY, FoWydym
BM3dH0Im dgHhgoL.

LOJOOM39gMML TGO MANL LOJOGHMEMOL 30-
8060 JgLOdOTOLMOVT0 POO 0YymL LOgBMO-
Fo®oLM IOHMIOL LOJOOHOIMOL 30H6HOMOD.

LOYOMOTMGOLM FGOMIOL  LOFIOMOMO
0By 03039 HGOBLOOEOMBOMYGMO TG M™MAOL LO-
30O MO0, OMIgemdoE IGOMI0L LHObLOGO®HI-
000 dLObYMO, O VEH6OE, FMBHLO03go0L
LOROBOE JOGHOMOOE FOMIOL LOFOO M YO-
603 IO009O0Mmd9dL BoMIMOanbL, doyby-
O30 000LYO, OMI LOGOMOTMGOLM LOFO-
6O LEFOIOMOML Jgodmgdd 303037M36MM,
00960 3g0OME OMHOL V303300900
96HM36m  IOHM30L  LOJOOHMOMMOL, MHMI
ROGOM 3Oaq00m, 0L ObIYMWBIM HOBOMO-
O3 dg0dmyoo 3030hboMmm.
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ABSTRACT

The purpose of this article is to clarify the essence of international
labor law (transnational labor law). This article presents and analyzes
the relationship of international labor law with public international law
and national labor law. The article also focuses on the possibility of con-
sidering it as a complex field. The article emphasizes the importance
of introducing international labor law as a subject in higher education.
The article quotes and discusses the opinions of various scholars re-
garding whether international labor law is a field of public law or private
law, a sub-field of international law or private international law, etc.

Subjects and sources of international labor law regulation were de-
fined to determine the attitude towards a specific field of law. This arti-
cle states that national labor law should be in line with the goals of the
International Labor Organization to reduce social inequality, to regulate
and protect labor and associated labor relations in accordance with
international labor standards and universally recognized human rights.
It has been suggested that while international labor law is a branch of
public law, it is closely related to private law, in particular, to the national
labor law. Other conclusions have been made in this article based on
the research methods.

KEYWORDS: International Labor Law, Specific Field of Law,
Public Law
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3d0)NLNBRNOLNIMN
B0665RQ3LA3M6

(Joroyemo 36w Hogo —
9.7 »ID 0060mgo0ls bogdg®)

939 amizoody

bogo®39c0mb bododhEootgmb 6docoo obcotoo
306039006900l bobgenmool Jotoyneno
96039660h9Hob SBHmRgbméo,

bogotmg9c0mb bozmbbhoh 0 bobodotoemnml
doobodotmemg, bodotoenols comghmtoo

bA3306dM LOOY33d0: 3gmombobrobogto Boboomdgamoo,
Mmoaonob mogobygemadado hofggzo, dohodoto 6do

1. ©3bLVBIMIJBAL bJJEI PI 3BIE3IMIPNBIB0

HMOOE 0OOgOHMbMm dMBOTBIMO, 39Mm0oemLOBEOLOYH Bobo-
0MAYaMOOLMOL! O3O3T0Mmgd7mMo LOJB99d0, LOBOOHMMYdEMN30
M30mLOBGOLOm, 3MI3MYJLYGO bOLOOMOLOYL. aLObo Ldgombalb
Lb3OEOLLZO GOZIOLOm TgLBOZMOL O Lb3oOLbgd 3Mohgdoy-
39000 godmynbgooL mombmzL, MOBOE Voo Logwdmbomom. gL
0769060303300, ®HOOaV06 LOJdg Jggbgoo g m-9em 3603369(MM300
RY6OOTIOHYEO JBMYooL — MHBIGo0L MOZ0LYBENYOOL O GBTY-
600L 39LOdO30LOE dMJgEagdoL gLodmMmagdammdL. gL 0L 93mbag-

1 337obbdmd 0d (1H9Gdobols (0bg: conscientious objection) obo obimdo-
n@ 606860[} ((4)0@0603&)0 ambo%@abgbob 608(*) l)030g:7(932)n@m l)()ab::]'
& Lodboby®dg nodol mddol (dog. oboengm Black’s Law Dictionary,
“Conscientious objector®, St.Paul, Minn. West Publishing Co. Centennial edition,
1991; 33.210), 06039 dob godmem 3b0dgbgemmosl, Gmwgbog boddg dg9-
b{]bo, l)o?)mgogg(')(p, 06(9030(\00[} 808(4) 606(06()[5 ammbm360l) 06 080 O')B 08
mjaol) &)39’\‘7080'3&)0 O')D 0&)0&)8@060'360 668860(?06 608(")8{9060&)3, 800’)
'B(Y)é)f)l), 8(*)(4)09':)0[) ambo%é){]babom

930 3mEoMody
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30000, ®MEILOE 06E030L FIWEOBIMOE
LEYGO, OGMI doLbo gb 3930 (BMIIgEIdO b
90LEOb MO30L 39303900) dobo MHBIYOOL (Bg-
mOog0Ymo oy 0MOOIM0a09cM0) dMmmMbMZgboo.
390Lo0030LOE, FOL OGO doemydL L3330V
0mdgd3939, Moaodb ,LbzogavmoE”, dobo Bo-
®HIMEOanbom, 3339 ®030L0 MBEIZH60L MOMMODH0
094690M@O. BROIJHMOM030@, gL 0oL ®BIY-
600L JgLOdOTOLOE dMddgEadal, 3obo g ma Y-
9o0L WMo 030 LoZombo.

J0OMMOBEO, M7 390omboboobogho
B60600MAaamMdaL  MmyaoL JYH®oMYooL dm-
30bobm, oLYE 30 Jgodmagdd EO3L3OM LO-
30mbo — 0g3L 7y 9GO JWIIOd 0603000,
00mgdgomb mog30L ®HBIgooL TgLOdOTNLOE
@O @OMNHL oL 9O MZYE0? O MJAO Y6V,
390dmado 08 3ombz0odg oYoomo 3oLybo
390(390L, ™I3E3Y, domdg 09300 BobodoMH™MdOL
Qomdgoom.

000LOMZOL, BOMO dooM3a9L, dM03M3z9-
oL MY OO 3oM33939m0 LOFOGM dJHYoolL 3o-
006 MB3Y60L LoXYJIZzgmbBg BOGIMIMOOETNO
060030000  39momLOBbEOLOgGBO  BoboOM-
009300 LOFOO MM G 03 OEZOL, LOLODO-
GHoOmM®L 06 03 Logombom EVOBHYMYLYOY™
033ma30MHL  0MOghm 3o0mbzodg dmybasL
30LPbOL doEgdsd, MObOE, 3OM3ZZIIMO CNMAIN-
3960 0630093O™MO00m. 3O MOTMIGdaL IGO-
300M3mMOb0ObMONL Fom3oMmLEBNbYdOm, @O-
LOOYMYOOLO O VBOMOBOL M3y LGgdo
0MHOgOHm 3doE30MHIObL ZYmMoLLIMBL, Lo-
O3 3LFgMMOOL ymzagmo dbomo d0doMmy-
M9 30HMYOYMMOE 6O 0g69L JgdMhgaamo.

00 gdody 30m39mo gdoF3oMmEnbo 0dalL
306339300, d99bgdo my o6 LOJDy ,am9a30(h0-
99m" MHB3x60L.

0O300060L JBMIGOOMO §3BM3YMAd LoO-
00OHMOMAd P339 oo boboo Tgdmohobo
6HB3gb0L  ,mgaohodydmoolb’  3MbEIWE0O
O OOEZNBYO, HMI 30M3gmm GHogdo, MBIY-
60 06 6O 0yML EYTMZOOHOOLO O OEO-
000600 JBMY0g0mO6 Jggmo3LYogmo (1) o
08030MOMIMOE, 3oL YOO doohbmgL gobLo-
D3OIm0 boMHoLbOL EVTOFIOJOMMbY, LY-
GHoMHBYMMOY, MO6303Y3OYMMOd O 3603-
369emm36900 (2) ( a certain level of cogency,

seriousness, cohesion an importance).? gb 030L
6036030, OM3 630003096 LOZoMbdy 69dOL-
00960 9mbLODHGYOL 396 07600 dohbygymo
,MB0960" 3mb6396(3000 goggdom, myzo obL
oM dggbgdo LOZIOGOLOE® 38603369MM306
LOZOMbL, 06 BOOIMOOAEIOL JOMaOE HOIM-
gom0o9o3m 3mbEIxEoL, MMIYMOE wm™-
30396000  @OLOOYMYOYMO  FgLOdOAOLO
0MHand9bhgo0m. 03330MHO®, HFIMIHOHOY™
M0MH90xmMo090mOb JgymogLgdgmo MB3H60L
LO®WYJ3gMdg BOGHIMIMOOMO 39MNOMLOBEO-
LOgMO BObOOMBIa™MOL, 00939 GMMaMMO3
003306 3mLOBGMYOYODY OWYIbgdgmo Jag-
0900, OMIGMoE 06O BOGIMOOaIoL ,6HB639-
6oL* 3mMb396(300L 0a3900m, 0AMO30M39 9J39-
30 @OBIMO LRGOH®ML doMaAo.

mY3EY, 9030603 30, GMEILOE BYImOm-
6036gmo  m®ogg 3Oohgdoydo ©O3IOYM-
QBOMgoYmM0o, gL LEIYMOoOEOE 06 60dbo3L,
™I ,,cMm930H03YMO" HBEIY6ODdg COWYIBYOYIMO
39000mbLOBbEOLOYG0  B0bOOMIIFMOD  OP-
30myomOE 3M03M390L O(BE30L. ®B3H60L
®O30LIBREYOO 0LYOOE OGO dOHOL dOLMMYHY-
0 Jxmgdd OO 69000309 MOMYOYMHIOMO
3mbxmodhdo Jgodemgdo dg0dmymL doLo
forum externum 3m33mbY6(HYd0, 39OHIME, 0L,
o3 ,MB3960L ZoEboadoL* BOMAIMO®AaY-
BL. goohbod WOMYOYIYOOMO FMBJTMOIHU,
®B3900L ®O30LYBMHYOOLMOL  EO30GMHOL-
30Mq0ycm  LOZYMAL, JdOIYO3OL GOMBOLO
@O 06(HgbLOZMOOL O 303 LL3O dEMVOYEHM
BOJHMOL, H®MAIMYd0E 3o3mabolb obEybL
M0MHgogmadgdL  Jm®obL  dommobLboL  LOJO-
HOMOObMBOBY.

09mMg adoE30Mm9nbdg ob bEgdd oOdm-
383ma30L LOZOBN: BOOIMOEAEIOO MY OMO
0600030000 Jdgad0o FoGOMHMOE dobo G»BIY-
6oL ,,30(300YOOL". BOBOYOBOVE 3BOIH0ZOD
oh3960, 03300mm0 06 oym 893mb393900, OM-
®@9LOE 39MoMLOBEOLOYMO BOBOOMIYZMAY
®Hgam0g0ycmho bm®M3gooLo ®™y BomMmLMABO-

2 Eweida and Others v. the United Kingdom,
Judgment of 25 May 2013; http://hudoc.echr.coe.
int/eng#{"itemid":["001-115881" ob. oghgmgy,
Bayatyan v. Armenia [GC],no.23459/03,§ 110, ECHR
2011; Leela Forderkreis e.V. and Others v. Germany,
no. 58911/00, § 80, 6 November 2008; Jakobski v.
Poland, no. 18429/06, § 44, 7 December 2010).
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31600 @MJh®abgdob 306MHm 39HLMbOMYE
06(9M3OH9HO3E090L 93YOIOJOMOO O VMO
O@ROGOOMYO, OMOOMHYdYMm Ob HEOOOEOHMm
303900L. 03 8030 MYo0m, LHGOLOYOZOL
LOLOTOOOMMA  JgAMoHObd 3003060
0 JIgomm 303d0Mmab” 3dohgcmoydo (HBIY-
6oL dmmbmzbgdLd O 06E03000L J3930L
mMm0L). 0333060, 98 3MbHaduhdo 30M39-
moE 3odMHoEO FoMI3IIM0 Y30bEObY3Y,
396MdmE, 08009 JoMHob mgdo, Gm3 0bogo-
©0bL 3mMBOE0Y, 30LO gIEMBOHBYMMIOL doyby-
0300, LOLOTOGOIMMLMZOL FoEVIBY39h0
4ogxgomoym. 0933000, 3903006, HMOaLOG
0603000 3xmMBOHBIEMOE LEIHO, HMAI dobo
J09®9d0 dobo GBIYo0m (HMIMOL Myaaho-
99O mo0dg 993000 dMOM OHLYOMBL) dGOL
6030600b930, 396 300093 06 603603L 03U,
6OmI gL Jogagdd dgLododobo ®BEIGHOL ,30-
300YdOE* OYEOMYOMOE 0g6900 30hbgYMO
©0, 39LOOO30LOE, EOEIM L3y ™mI0 AMI3IT-
MO FOOIOMYOOE. 03330M0®, 6060OMBMY-
3Mo0L ,3900mmLOBEOLOGEMYOO" 3OOIBY39hH0
06 0MHOL, 0L OYBFOMIOHIO F0OHMOVY, FO3MHOD
06O LOZFO®OLO.

LOBMFOOMO, VHVOFMBOZOYMOE o6 To-
90hb00 3003000 OO JTYom™m 3ogdocmab”
3O0hgmoyndob Jgdmmado, mPyIEo, 030L 3o
3000YM@©0, HG®M3 domdg GFOHOmbomoO b
0969L 0L 3O3MYmbydYMO O FbMMME dom-
%9 093000 390mb3939030 Y5O 0MG30L JOOO
00600300000 J39m9o0L dobo ®BIYoOL ,a0-
3boYdOE* 30hBH30dY. 3boNY, 060Z300L
J43930LO O ®B3I7o0L FMMbM3bydL JMGOL
3mb03Mymo O MOE0MBOMIYMO 3033000
160 0HLYdMOAL O 3gmombLObEOLOYEO
B60600MAoaMdY O 9dyomgom@al MHBIY-
60L dMMbM36900L F9HOLAYHO® BOOM®M O
mO30LYBROE  0BHYD3OYHO309dL, Togtod
0000030000 gyMBOHRIM IMLOBGYOHOLO O
0M-JgagoL LOEMOBOEOM® 3603369 MdL YOO Jo-
939L. gL LBMGgE 0L JgamMb3z9300, HMOILOE
3600 dmdonaoaL 3GM0bn3do — in dubio pro
libertate.®

090093 3doE30M90bdy 36033690mMM30-
60 LO3306dm LogomMbo bEYdO OOLOBY39M0:

3 Q’?OO’).’ 8(")8{]2’?830&)0 8330 ()’)080[)'3(?3@060[) l)Ol)O-

333moLbbAMO 030L JgROLYHOOL, dMbEO MY
OGO MHO03g MMB0oLJA0gd0L 89T39Md0m Lobym-
060@mL AbGHOEOL6 HhoMygzd 30639L MBEA9bOL/
®9mogool mo30LIBRMOT0? LOJ3g 0LV,
6OMm3 H3ggmad®0g, dLYHM @OHML Bogyxm3900
hO®930 33033060900 LObgMIBOBML d3d MY
00 3ObmbL, ®9a3IMOE0OL, HMIGMLOE 0bOO-
GHLEOOO030E BYOHGOOMIYH0 boLOOMO 0J3L O,
F9LOdMMO, MO MY 30OEO30M hoMmgzoL O6
33mobbamoaL HBEIGH0L/OHgMOz00L MO3Z0-
LYIBRMHO030, OGHVIJE, LOGO MO 06 gbyom-
9L ®B3960LO O MgEmogoaL LogombydL. 3o-
093 IBO® HobmMOGHMPMO 3OHMOTMHTOO 030L
3V0BM900, My OHMIGEOo 3MI3MBYbH0O LOZO-
®ogom 06(hgh396(300L LOZObo — MBIgbOL/
®9mogoob mogoLbyxwmgdolb forum internum
oy forum externum 3m33mMBY6(H07? VOO OOLY-
0MAL MY OGW Fom IMEOL 833900M0 dBMZOM0?
30MO 030LY, FOLOMZOMOLBNbYd MO, HMI
®B3g60L/OHgMOz00L MOZ30LYBEgo0L forum
externum 3ma33mbgb®do hotgzo ToLOdMmMMO
3030OMMEOIL MOMYOPMIdOmO  JgLododoL
3Obgmodhdo @O gb ®MOz30LYIWBMOd LL3O
JBMAYd03 O0b LOFOOM®M 0bHYMYLTd FOOBM-
B6mL, 3033 MO30LYBMYO0L forum internum
3MA3mMbgbhdo hoMY3d 39MOLEGML  JOdo-
GOMOYOL. 030HMIdE 0H0L 93dmM3 8603309
mMm3060 000L EOEEY0Y, IMbEO MY VOO MoO-
300 Yd0d0o ho®gzd O 39O dm@, MHMIgm
3M33mbgb®hdo.

©@OLOBTIMYdOL LOGAoL 03039 gho3ddg, 3o-
GOMYMYGOE, 30LYboL doEndoLb dmombmaL
3900930 Logombo — Fg0dmgdd My oMo To-
B600MLMIG 030 60HGOMYMO GYIYMO(300,
GOMIJMLOE 0MO30MmOM0 30330 OMO 0g3L
®9m0og00Lbo O ®BIGH0L LOZOMLYOMVOL, dbM-
®309mMadaL 08 MO30LYIBMdTo HOMHY30L.
00 LOZoMbdy LAHGOLIYGZOL LOLOTOGMM™MA
033000600 ©O bgagomogdo 3oLbybo oLV,

4 ob: Skugar and others v. Russia, 2009 Hemob 3 ©939-
ddhob goohyggnomaode, bowag bobododommmd
ananmOZ ,,'5(7)6386800[) 0)(4)606(")86[) (?0(?8360'
g:')ﬂ odgm, é)(Y)a bOUé)O’)(") 606(")68@36@(‘760, (4)(")'
©o 06 goohbboo 0doboodo 3o3dodo dmdhogbols
306(6363@ &)63360[)0305, o6 Bﬂnd@{]bo, 3bo-
090do Bobgzom®. Lobogodo godmpbomws @oy-

930 3mEoMody
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bmemm  033-iL PB9609L3d  LOLOIOGIHN™MD
1RGO GOHObOMO  OTMIZNEIOYMIdS  Jo-
0mo3mMNbo. 39Mdm@, 306 OOE306d, MmMI
Bmaoo bobodmob Bm®3goo, GMITMGOLOS
33900m0 gxi9dbho doohbEom MamogoolL
030LIBRIGOODdY, 06 LOFOOMYdO F3OEM0
HaLHOL O3MY9LYdOL O V3gz30m FH3mbay-
39030 300mMygbgoymo JPoO  Ymmwomoym
MHO30MboMmymo @oxygM9bE0o30aL  HaLHOS.
oLg® EOM®ML LOZOOM VMOG 0y™M MMBOLJ0Y-
00L 3030 MMIdd Yoo LOFOO™ 0bhHMYg-
Lo, LOZBOENOLO 0YM, BYFZIMOE0O HOFOMbO-
mMY» 3030OHMHd0T0 Ym@omoym cmgaohodgd
LOFOO ™M 0BHYDILMOB 0d0LOMZOL, oMo Tg-
DMY30 3MBLAHOHIYEYBO® F0ABYYMOYm.©
990Mm0mMb603673mm0 LOZOMLO, 3BROFO MO, (30-
mbLObO 06 OE®OL. LODMFIO MO, LOHYMOODOG
06 0MHOL Johymgomo ob, H™MA3 6gohHOMmy-
0 9393003 890dmMadd gnmobbdmoaL
LYOOMBYM HZOOOL VEVTNOBMmO BBIHBOLO
O Mmgmogoydmho amhdbmdgdobomzolL. ©doL
BOMMO 3ogomomn 0LOEOY, HM3 LBEMGMyE
LOZOMEAdYN ™ LOJbgE O™ LOALOLYG®OL Gg-
3ImMOE309dL J3030MOEIOMEOO oM F0FOOHM
3900mbOBbEOLOYG0 BobOOMAIa™MO0L Bo-
MHIMIMOO 08 3gBgdoL 3bGHoEOb, 30LM3Z0-
LOE GYMORNYIMO My TMGOOMIYGHO FMH039-
000 907MY0gm0o 0ym mAdo dmboBomamodo
©O0 933mM9mmo0L 00GomoL bgemdo dMyoD.

5 ob. dog. Valov v. Dep’t of Motor Vehicles, 132 Cal.
App. 4th 1113, 1125 (Cal. Ct. App. 2005). sbogmo-
3obmgol ob. Cynthia Brougher, Legal analysis
of religious exemptions for photo identifications
requirements, CRS Reoirt for Congress, 2, (2012).

6 dgé)dmgg, boboaoém@ma aonmomo, bHmd bo-
bgo@Gocnmdo doboodlbobo s Lagdhmm godmyg-
bgool Gggnmoegool owggbol, bododm swed
03(“') Q(Y)Bol)dogbob 6080(4)0')@360 880(4)0 bO}O&)(")
0663&)3[500’), 0’)36(908 dOB(")Bb 3::'0')6("){90 BOQ’:’&U-
W Gge0zon® 3Go 03089 byzohogdo gggdio.
bogdodobo ogm, Gggnymoegns  Gogomboeyd
8080(4)0')88)0{80 S(Y)(BOQ'\Y)OS(") @0600083&) l)t)}t)'
é)(Y) 0603&)8[}0’)06 080[500’)30[), é)OU)O 88%{?'&@30
debOo@neonéogg 805633@03@. Hernandez v.
Northside Indep. Sch. Distr; United States District
Court, Western Tistrict of Texas, San Antonio Division,
08/01/2013.
https://www.rutherford.org/files_images/
general/01-08-2013_Hernandez_Ruling.pdf

LOZIMOLbIMY, BMI HYHMH30bo — ,39M0MLO-
b0LOgM0 B0bOOMIH3™MdOL* (conscientious
objection) — 60GMAMIMOOE LEMGgE 03 MYdoL
33038060 90M@O  oLHMGOYMOE. (BLOEOY,
933 O(300/306Mmba LogOMEYdM™ Lodby-
@O™ LOILOLYOHOL MOMOODY J0bOOIOLMOGO-
300 650HGOMIYOH00 O 03OLMOB, OG goohboo
30MHEO306MH0 030 Ggmogoobod o ®B3H60L
LOZOMLYOMOB. JBIOH™ FYHoB, MOBOFGOOH™M3]
©93mM3MOH0Im  J39yb9odn BOJHMOM03O®
0M(3 bgdo 0LY, M3 LObYEMIBoB™I doomm™L
306mbo, 30MHEo30cH H™MI bogmymxiLb GHgmo-
300L/6®BA960L MOZ0LYBENYOOL.

008303 LEMGYE oF 0MoL, Hydo ddGom,
0mo30M0  J3035mbgmo 03 3GMMOMY3qd0Lo,
OH™MIMYdo3 ®o3L 0yHobL 3gmombobLOgGO
60600M3aa™Md0L LOJFq0d0. 39Odm@, 030L
0M00MYdY, H™MA3 6930H0YMHo H3oGMmMOL godm-
63930 ®BIY60L/OHYMOa00L  MOZ0LYBNYO0-
LOMZOL  FgLOdEgdgENd  F0HIOOLMOMNZO®
690HGOMIM0 3OOMBOmOE, LOYMOOEOE OO
6036030, HM®MI ,HOMY30“ BOI30MOE LOby-
990. Jx3Gm LEM®O 046900, MY 30(HY30m, O™
00 @MHML LObMABOBML BbGOOEOL BygoHho-
M0 3OMEOYOIYIIO0L  EOMMZIZOL OO0
0o 0g3L. MmY33d LObyMABo@M, TLodamMmY,
000063 06MHM3939L ®BIYoOL/OYMOZ00L MoO-
3007BMYOOL Mo0dg 3MBOHOYOHO FOMOIdY-
m9oolb  F9gLEOHYMadMMO0m.  TJ9LOOVANLOE,
LOG39(3 000L OM339300, BOMAMYTZO MY OMO
LObgMABOBML FgLOdOTOL Fgdmb3g30d0 MrVO-
99 3mb3MaHIT0 3MBOHOYOO FOMOIGYIYOD,
™AMoL guLGHPEMYOMMBOE 30639L GHBEAYOOL/
®9m0g00L MOZ30LYBRYOOL EOOOMIHZOO.

03330600@, O30 30MHEO30MH0 HhoMyzd bo-
390 dmMLOMMEBYMNY, FMIH3BM FdOFZO-
®90bdy, @OLOOYMYdOL LFgddo TMmombmzL
000L go®33930L, BOMIMYTZd MY 9GO LObY-
m3ABoxzmL 3MBoBHOYOO 30MEIYOYIYOd MBIY-
B60L/GYE0ga00L MOZ30LYBRYOOL F0OG® ©O
390LGOYMO MY 9GO 0L. 3GMOIHo3o Oh3gbyoL,
Hm3 3900mbOBEOLOYGO BOBOOMIHZMOOL
LOJ399030 FMGBIPYOGMO 3OHMOMYTd Y303
J0MHOYoMEOO OGO JYIYoMmME J0booOLMOGO-
300 b690hEOMYG MHHa3Imo300L dMLYOMOOL,
039 00 MYIYMO300O6 FomM30L FOIM-
603emoLOL EOBYLAdOBY YJo®L, BOMO FMMbM3-
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60L 309bgO30®. JgLOdOTOLOE, BMGBIYOHMO
©0493900900M950L 03 LOYOOM MYHFIYMVO(30-
0LOE3T0, OMIMOL F0TOOHMOGE OORbOM 39-
MomLOBEOOLOGOO BOBOOMTDIYZMBO.

00, 00 9(O3H9 3093 9OHM0 3doL goLoyo-
©00. 39OJIME, Y60 J9dmBIIL, CO0OHMZO
My oMo MHBIGOo0L/OHIMOa00L MO30LYIBRMYOO
LObYMBBOBML AbGHOEOL LOgBO MM MganoO-
30006 godmbozmobLol OYBaLYOMMbOm.
00 30306mHMydom, 300m0Mm9dd LYW Lb3zOEO-
Lb30a30MOE Tgodmadd dobz0MOGmEIL ©O
LOFOOOMYGIM030 TIRBROLYOOE 030LY, OOG-
300 My 06O LObyMIBo@MAE 3Mdooy&Ho
30mMEgoYmgod  LOYOHM™M  MYFYMOGE00EO0
309MboO3mMabLOL EOIYBaLYdMMdOM, O3 30MoO-
900090 OIMINIOYM0. YJB0bOMLO® 33-
mobb3MOL 0doL, My MO Jg9a3900 IM3Y30
690HEOMIYM0 GHYZ3IMOE00L FIMJIJIOOL O
30L0 BMMbM36900L TgxLGOYENYOIMMOOL.

oL 89093900, OMIMIO0E ©EOOBIOV,
oy 3900mLOBEOLOGOO BobOOMIIaMIOL
9dmbg 06030000 0O OYAmMMhHhomadd Lo-
96O0Om 690HOOMYIYGH GHY3YIMOE0OL O JOOL
ohyzoLb 3doLo FMmMbmazbgoolb FgbHymado-
%9, 06OLYdOMOO, TOaMO3 ZOEVIBY3zgho oM
060L. 3bmdomo LOLOFIO O™ 3MHEII-
bhodom oy 300LFIMmodm, 93900 Jg0-
dmgodo oymb LEIMmMOoOE dobLbZO3g0 MO:
bgomGomycOHo ®gaamoEool dmmbmabol
399LOHIYMdEMOOL Jgodmgod dm3yzgLb Lo-
30MHMMYoMm030 3oLYboLAgxdMMOd” (LOL-
bemobLOFOOMMYdH030,  VEINBOLAHGO(O-
3m0); LOALOLY®OEOL FOMOZ0LYBMYOVE,

0dd-0b  73gbog-
l)ﬂ l)ol)oaoé)mg’:)ml) 808(4) 606{)0@3@0 boda{]

7 dogomomabomgol  obomgom
Wisconsin v. Yoder, &é®dgemog dggbgdmos bjm-
ol dobhogmgme ddmodmagdol Lobbenol bo-
dodomol 3obyboldzgdmmdsdo doggdol odol
30dm, Gmd obobo Hodl s3bogdwbgb Lognmodo
d30900b bzmmob ododmogdgogem 3emebgddo
doygoebodg, dodob Gowegboy gobmboom d03d39-
dobmgol bymmodo boodhymo 16 hrmodwyg bogo-
@ E 7 ogem; 406 US 205 (1972).

8 dogomomobomgol obomgm bogdg Eweida
and Others v. The United Kingdom (Judgment of
25 May 2013), émdgemog dggbgdmee mmbo
dodhdnbyg Jeaobioobol Lodbobydoweb go-
mogobygmgoel, domo dbbowob GHIgbal
30dm gohgzggymo bedbobydgmddogo do-
gomgmogdol Jgbdmmgdedg modol godom.

LOBLOLY®OL EOH™M3900L 0dYMYod°, 3Mo-
300M930900L00 M7 0969®0Hgo0L doMmyooL
IBMIO0L  ©O30Ma30"", obgmigmdho™
@0 LB3. VFOLMOB, 3OO YOO gozd03bMmm
390mbgggzomo ™Mo B6ygdo: LOFOGO M-
030 30LyboLAgxdMMANL OZOLEIOO ©b
MOb03IOMOIOOL oMO30LYBMJOO 3Mb-
3O9bgm My3mabogm dogddL anrmobLb3moL
dm®MB3Y60L 6060OMIEHE, 30T0b HMOALOS,
36030m9Y3090000 OO 0969@B0HIO0L domg-
00L JBMIgooL O3OMR3d 06 3oM3393M™m0
@oL3MAGMOHOL BOOIMIMOS, H3gyMmo-
603 obgm 60d0FgoL 06O gymMoLbIMOL ©O
03H™AOHIM O IM3Y3900 dMG®BIY60L JodL
— 390LGYMM™L Loghomm bgohGdomybdo Mg-
3IMOE00L 3oM3399M™0 dMMbM360.

obomgm 03bgmgg bagdg Knudsen v. Norway,
&)maag:?()ﬁ ‘B{]b“]é(")(?t) (4)3@0601')[) HOBOB(D&)OB
®0b0d@gomdoEeb gomogobygmgool dob-
@gdmmdol godm (sosdoobol mgmgdoms
936 ®3gmo gmdobool 1985 Hemal 8 dobgol
30bhobgde).

9 obommgo bogdg U.S. Equal Employment Opportunity
Commission v. Consol Energy, INC; United States
Court of Appeals for the Fourth Circuit; 16-12-30,
12/06/2017.

10 ob: Bowen v. Roy, &®dgmog dggbgdmos bLogo-

(?060&)680') &)8@0603&)0 8(*)00300’) l)(*)GOOQ:)n-
30dm. ob. 0gbgmgg bogddg Employment Division,
Department of Human Resources of Oregon v. Smith,
dghgomgdol 0dol godm, Gmd Lodbobybhoweb
300030b98wgdgwbo 0g3bgb Iowygebozgby-
6o 33360&)0[) - 330(‘000[} - ambao&)gbobmgob)
Employment Division, Department of Human
Resources of Oregon v. Smith, 494 US 872 (1990)).

11 ob. bogddg Hernandez v. Northside Indep. Sch. Distr,
6@33@03 ngbgbm@o l)@nggggd)nl) 303&) 50333-
Lol @3(4)0(1)(05)00%3 bogoqvgpgbng@m hodoobo 63-
Ogﬂb 00&)860%3 30(4)l) OI)UO')O b{]ngnb '(‘]d(")EQ’)(Y)e)Ob
30dm ob 396 obbhgbgdo goggnghosdo gowob-
©ol, d0dmommgzomeb Hogbol gopebol o bbge;
United States District Court, Western Tistrict of Texas,
San Antonio Division, 08/01/2013. 3&oghozymew,
60503(9360(4)3 l)@od)noran 60650@3@0 do&)mnqyn
l)odaae '860380(4)@360 8(")85086860[500’)80[} 60&)8(‘0'

dorfdedgdol
nd(")BQ’:)(Y)bOl) 808("), &)08{?360(903 800’) '30&)0 O’)dgab

30(4)0(9(*)3)0[) (goaogpob(l)n&)abggjm

obago B0300bo Imhdmdqoal o gdedy.
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003306M0@, 9603369(mMm30600 gdooMmzzaL,
O 99093900 ©@OOEY, MO BOGOIMIMId ©O
036900 goohboo dom, 30GmEO30MH0d gL JgE9-
3900, oy mobdbmado. 0d0LEO dobgO30m,
300OMOO M7 9GO 0603000 BobOOMI®I]
3Mb3mghgmo  Mg3dabogmo  MmMboLA0gdY,
39LOdMMY, 33eMo3 @MOL BoLGMH0ado EOEaqL
»,MB39600 MO30LYBREdOT0 ,HOMY30L” LoZo-
mbo. 08 Jgdmbanzodo ,HoMy30L Oan00-
LOL 3bgxE3IMMOOT0d VMO BoHhG VMO0 Mg-
3IMO(3000/306Mmbom  HoMg30L  3MBHhgdLHO,
039 d0LO FMMbM369d0L gL YO M-
00L godm 0b6030OL B0BOOMIMAE OHOMY-
09mO MMBOLANYLY. 30MMOEMYd900 FgLOdMO
96H®M069m0LZO6 dOMNOb ZOBLLZOZHOMEAL.
OOEOLOE FMOBIY60L BobOOMAMIE bEYdO
0039 GHg3MgLoymMmo MMB0oLANgOOL FodHoMg-
00 (LOBOOMMMYOM030  3oLPbOLAZYOTO MDY,
LOALOLYGOEOD FoMmO30LYWMgdY), gL 3Tgo-
dangdo, 3oM33gam 899003939680 (HMOLOS
000L godmAMOEb3gmMo 3oMHgdmY09060 OO OM-
LY MOL), AOOMZOMML  HBEIGBOL/MHYEMOZ00L
®030LIBMYo0d30 LObyEMIBOBML hHoMY30®,
OH®AMOL FOOHMIMHBMINGMHYdO P339 HoMY30L
0J30MooMMB0L, maaohodyxcmo 30B6900LO
©O 3OM3MOE0YEMO0L HoLHgdom YOO Jg-
RBOLEYL, O JgLOdOTOLOE, 06 056900 dohby-
IO 3OAOOHMINYOYMO, 06 0Mo. bmenm 0d
390mbgn39030, GMEILOE FMGBIYO0L Bobo-
0MmAMIYa 306MboL FMmmbmzbol TggLeyemyo-
mmooLOM3oL  MHY3GLOYMO  OMBOLANYOOL
30HoMgdo o6 bEYdd, bmmm bggohoygdo 39-
093900 030HMOHYHO® BoMIM0ImMmdo, 30306
OOPMOY, 03 39093900L BOGHIMTMOL LbyMm-
960mL ,HOMg300" dogohbomm. LY @OHML
dbmmmEO 3MBoHoYH0o 3omMEYdYmMYooL §eo-
™30 Y6 oEOBYIL Y39mOBRIMO.

®o30L 3bMog, 0 MmGo 3MmbHadLuhoo Fo-
LOMZOMOLBNBYdYMO:

o) 0030300390 JMObHIJLO — ZowEY-
09m0900 bm®30L 3937303900L 3G M-
39L3o.

00 @OHML YO6EO O0M339L, OOGHMZNO MY
06O LObgMIBORM3 3MBOHOYOHO FOMEIOY-
m9do 30306, HMEILOE oo™ LOoghomm GYg-
3IMOEB0d @O 30LEO6 OO goomzomMaLBNLY
300MbO3MaLO FM®BIY6gmMO gLOdOTNLO F37-

goLOM30L; 08 EOHML JgLogoLYdgMO 06900,
04m My oMo LObyMIBOGBMLOMZOL gobda-
®9HOO OOTNObMO ZOM33JIM 537339030
39000mbLOBEOLOYGO BoBOOMIIaMAOL  Bo-
GHIMIMOO O, MY 0YM, OOBMBOO MY 0MO
LOEOY™ BgoHBOMYO0 MYaxmoOE0aL Moao-
H03gc 300006mO 3603369MMOO FMGBEIYoMO
®63960L/OgMm0gz00L MOZ30LITPEgOOL; LEM-
9@ 03 LOZOMbYOOL OM339300 OOOINDOY-
00, BOGMIMYTZ0 MY OGO LobymMABoxymL Bgo-
HOOMYO0 HYZIMOGE00O6 godmbozemabolL
©O69LYdOL 3OMOYOYINYOO 03 BYIYMOE00L
300m900L EOMUL.

0) 8983am30 3MbMHaJLHO — 3OMPYOYY-

0900 bMm®30L VIMIJ3YEY0o0L J90EIAB.

00 @OML YOO ZooMz39L, BOMIMYIZ0
0y oMo LObgMABoRML V03 3MdODHOIYOHO
30MEYOYYO0 J339 LOIJO®MM BYoHGOYMO
9a35mo300L 0dmddgmgooL 39093 ©@OT-
©aYm 3909390MmO6 3030 MYoddo, 39MHIm,
00 693000960 39939000 OTMLEMGYOOL,
0MAM®bazMHoL LRVOMT0, HMIMId0(3 OZHM-
30O 3mM3y30o dMMHBIPOgmO oM339790M0
533030LOM30L V3 BroHEOMYGOO MHYZITO30-
0L 3mgddgadOL.

380g6OMO, o8 Zmbhaduhdo LObym3Bo-
RML 3MBOBHOIOO FOMOYLYINY0900L BOGOIM-
Mmoo IgcO™m 39Ho 3MLOMMEOBIMOY, 30Y-
b9O30® 030LY, HMI 6gaoHIMHo Jg9a3900
030 MAOHIMNOO IM3Y3900 F0bOOGHLAODNZOE
bgohGomycmHo  ®9a33moEoob  JgnuLbdgmmyo-
aMmOdL, @O 30doLOEOdY, FIMMBIY60L Tga-
69090 0MhY306L — 06 EOI390YOONJOMDO
933mmo(300L G®BIYH0L godm, O 963600 Ig-
LOOO3OLO F9Y30 — 30M 339390 LOZGMOUL, LO-
®a90moL, 3969xB0HOL EOZOGMR30 96 MO0dY
oLIMIGBMGOHOL BOGOIMIMIY. LOJOOHITNHO-
03, ©93m3MHoHogm Lobgmadboxzmdo d0y-
9090 096900, LObyMIBoR®AI ToodH™M3mL
0030060 O OO OYLTOGML 08 Bya0MH0Y-
0o J993900L OIMA30d0, GMOE 3oL gym-
BO@IM, 063 3OO 9bgoymgdgoLo
@0 d9LO0O30L JagadoL dm3yao, dom PYIY-
H9L, 90306, HMELOE TgLOdO3OL FYOI3MO
©OAaM3d 06 0ym 00603000L FbGHOEOL6 Bo-
BOLBOMZg dMEMMBEY 3obdadghoemo O J9a-
60O ©Z3IOYMO.
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00, gL gobmogm ob LOALEYE ™ MYdgodo,
GHMIMYOLOE 390MLOBELOYG 0 BObOOMBY-
3md0L LOYBMO FoOBY39HO dMOMbM3L O,
oL MMA0ZIH0 9Ho3900 MY 3DOFIVMYO069d0,
GOMIMIOoLOE EOLOdIMYdOL LBMGO LYgdo Y-
mobbAmdL. LBEMG g gb MYdndo, dgLOdOTOLO
®Ob30da3rMmdom, dobEo dLFHEM®MOOL Lo-
3o60 LOGJOOMZgmMML LOZMBLAOHYEO® LO-
LOTOGOMMMT0 J393mm dMBadomo LOgdob
a3obbomzobol. gxggodmhmd, LOLOTOGOMM™MA
30LPbo g3oLEO Yzgmo Bodmgmom Lo3ombLO
MY 3OHMOEYIdL. 306, J90dmgdd 0mggz0oL, Lo-
3060L30GOMm OMaYydgbHgooL dmzodo 69630L
bodg go0oMmO @O OLOOYMIOYMO FOEO-
6Y39H0mgod godmohobo.

2. 3.6.“1D 690a0)3s0b boJaJ*
2.1. bamhgmab ofbo

LOJOOM3gMML  LOZMBLEHODHIEOM  LOLO-
30OHOMmMML Jogd gobbomymo LOJdg ,6060
LYHROTZ00 O 00 HYb3z00330M0 LOJOOMIY-
mmb  30OHMOIGEHOLO O LOJOOMIIMML
03LAHOEoOL 30babLEH®OL BobooMIEIR”, OMoO-
IO M30MLOBGOLOm dGOL LOOBHYIOILM.
030 399b9dmM@O MHgm0a09cMH0 dMLOBEOYOmO0L
300m 3MLOGRYMgMO JYOOL, dgLM®m 0LYMO
3060Mo0L AMBAMIgd0, GHMIMadoiE 390-
(39396 063MMmAOE00L gMagdHO ™Mb JoHo-
6909mL."2 LOLOFOOOMM®MA  3MBLAHOHYEOOL
09-16 93bmmoOb 3000 MYodd0 3goxoLY ,LO-
JoOmM39emMML FMJOMOJIMO @O LOJOOM3Y-
mmdo 9bma®ygd IEbmgmmO G»9aoLH®O3O-
0oL, 306HVEOM®O0L (0060EGOM®O0L) FMBEIMIALY
@O LOFJOOMZHMML FMFomMdgoL 3oL3MGHOL
303990L Babob JgbLobgd“ bogodm3gemMML 3o-
BmMBoLY O ,LOFJOoOMZgMML FMFoMdgamo
@0 LOogoOm3zgemmIn IbMmzMHad JEbMIMMO
©930LHGOE00LO O MHYaoLHGMOE00EOD FMb-
LBOL, 30HVOOM®O0L (d060EGMONL) AMBAMBOU,
30L3MGHOL, LOFZBOZGO™M 3oL3MGOHOLO @©O
LOTZBOZOH™M PM3ZY3OHOL 3oEgaoL Babob o-
9h303900L dgbobgd” LogoGHMZgMM™ML 0gLHO-

12 ob. Lododbmggmmlb Logmblbponngom Lobodo-
Gl 2020 Hemob 4 0gbobob gowohygghoemgde
#1404 30bbionngond Lodhgmdyg.

3ooL dobobLH®oL 2011 Bmob 27 03cmoboOL
Ne98 d6dobg00L 08 BM®Igd0L BMGMIdH IO
30600MLOL  3MBLAOHIYGOYO ™Y, GMIJMOG
300MM03bO3MEO 0bBMG®AOE00L gmMgdHO M-
bymo  JomoMmgdoamolb goMmagdg 30O mdOL
0mBAMO0L go3gdoL 30M90dg, MMIMYdaQ
®B3gb0L godm PYoML oEboYdd 03330600
M37996hoL BomaodoLY O gOdMYm69d0dY.
om0 M9mM0a309cM0 60600MIMI3MOd OB YJ-
6909m0 0ym d0dMOYM BobOLBOG®DYHYZMI-
0009 0O3006900L HMDHOMMPOO ZMBHGO M-
DO O O3MZOTMORLOL FgLObYod." BMLOMHgEY
3bo®oL gobdoHHgdom, M3ZY39oMH0L gemadh-
OMbYmo dohomgogmo (hodn) Bogombgzomo
04m ©obHObEOYGMO® @©O 0dMmamEo doLo
A@MMOgMal  3MBHO™MMOL  LOTHOMYdOUL.
0MOLYOMOEO ®YOMIMmHo LowGOmbg 030LY,
O®M3 gmIdHhO®BbYM ©MIYIIeHdDY FobMO3-
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ABSTRACT

The article concerns the legal issues of the “Conscientious objection”,
primarily that of substantiation of the question —whether an individual’s
act, motivated by religious or non-religious beliefs and denying to observe
certain legal requirements, will gain legal protection; The Author represents
all related issues, factors and circumstances, that should be taken into
account and the corresponding scheme of the analysis and substantiation,
with several important crossroads. By the Author, it is too important to find
a good, proper direction on each stage and continue until the following
crossroad. The Author shows, what these crossroads are in practice, and
issues that should be discussed and analyzed on each stage.

Through this prism the Georgian legal approach is analyzed in the
article, namely, the decision of the Georgian Constitutional Court of
June 4, 2020, so called “a case of ID cards” — Nana Sepiashvili and la
Rekhviashvili v. Parliament of Georgia and Minister of Justice of Georgia.
The case concerns the applicant’s denial to receive and use new ID card,
containing electronic chip. For the applicants, the electronic chip represents
the effective mean for massive control over the people. They share the
widespread orthodox Christians’ opinion, that chip represents the sign of
the Beast, despite the fact, that Holly Synod of Georgian Orthodox Church
disclaimed such an opinion.

There is shown in the article, what issues and questions have been
considered and examined by the Constitutional Court, in which way and
succession; By Author, The Court took a very delicate approaches and was
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able to find a very proper way of substantiation in
spite of multiplicity of the pro et contra arguments,
different factors and controversial issues.

The Author concludes, that the Georgian
approach is in line with the European and
American case-law, but, at the same time, it
develops a new principle and methodology,
that facilitates the proper adjudication of the
“conscientious objection” cases and reaching a
fair balance between the individual rights and
public interests. To the Author, the Georgian
Constitutional Court has further developed
already existing approaches, particularly, in the
direction of positive obligation of a State. The
Court differentiated the positive obligation of
a State in the process of elaborating the new
legislation and positive obligation which may
arise after the legislation became operative. The

first one implies an obligation to predict the risk of
appearance of a conscientious objection towards
new legislation, possible negative side effects in
case of disobedience, inter alia, the burden, that
can be imposed over an individual’'s religious
rights, and, finally, to make relevant exemptions
from new regulations, if reasonable and
necessary. But the second one implies a positive
obligation of a State to respond adequately the
de facto situation and administer all necessary
measures in order to eliminate the damage and
other negative effects that individual suffers as
result of disobedience based on his/her belief.
In the abovementioned case, the Court saw the
State’s positive obligation to respond the de facto
situation notwithstanding the fact, that it did not
find the challenged law unconstitutional.
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300600 JBMGOOMO O JdOHOMO® MO30-
LIBMJOOMO  EOEB30L  TgbLobgd g3dOM3Ym
LOLYMABOTMMO  ZOBMBIYIMMOOLO O
3GMogdmogodg. 93dm3ymo  LobgmIBowmy-
00LmM30L, 3MB396(300L OO 86033069(MMOOL
300m, 030 OMOOMYOII0O L3O M3YM0 LOFO-
6Hm BgbHogoLb 3MbLHODHYEOIYH ogho“."

10 30G39mo00, 3., 2007. g3bm3ymo Lpeboobhpg-
dol 0b@ggdopooboggb: swodosbol ygmgosmes
9360370 3mbggbpos o Lodobmggmml go-
dogomgds. mdagobo: g3hm3ob baddm, g3. 6-7.

11 30039, 3.,
9360370 3mbggbiool godmygbgds bodebmgg-

2004. s@odoobol ygemgdomo

do. mdomobo: g3G 30l boddm, g3. 11.

6od0 0690033000
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3. ., 0)abbdMoa” 30Ma@0
BbM3M3Jd0L 300030bLBI3NL
JBIs60L 3MBMOITLOA0

30330(h07M9o0L ©obodogemo actus reus
0oL OMOZMBLALYOMPYMO LILMOIG0Z0 303-
3060, bom® domMOMONm @O dOMmMOOMdOL
0390600  30330(H0ghgool Hoygbd oM Bo-
MHIMOEaqbL actus reus-oL OPEFOMHOGEN gaNg-
996(hH90L."2 0OTNO6OL JBMYOOMO 93BM3Y-
o LOLOTOGOMMML J393mm Zobbomymo
30006Y39homaogo0 30HEO306 30060369-
oL 000%9, My MHVIEYLOE 3603369(MM30600,
O™, HMmam®3 LobbMOL LOHFOGHMOL JObM-
63YOMMO03, 0LY39 3MOIH03O0 ObOEOOML
33@0m900. bLZ-0L 137-g 3gbemoL 1-ano Bo-
Bomob MO6OLAVE, 3OPY3OHNIYMYdO J90Ha060-
06O 3oboLOdM3MadY: 306moL bbgymdo 69-
00L309M0 YM®Iom LYJLIYOEI®O boLodmMOL
dgmbBazo Lbgymab 6500L30gM0 BOBoMOL ©b
6900030960 LORLbOL godmygbgdom, HOYLO-
a0 dOmMOEMO0M, dOmMOEMO0L 3PJocHom b
©OBOMOMIogmMOL gaBgmooL godmygbgdoom.
ommM Bmgddo gobbm®30gmgdgmo (33¢M0-
m9d900L dogbgEozo®, dMB03bYmo Jogw9-
00L J900axbMMOOT0  33eMO3 FMOODHMYdO
LYFLIOM YO boLoOMOL FgmBg30 3oL Lby-
Jemdo dOMO@MONm, dOMOOMO0L 3yJocHom
06 @OBOGOMYdYmOL PIBomMdoL ZodmMmyyby-
000. 303bgEo30@ 030LY, HM3 LYgLMOM03
30330609 0bb3MdOL OGHOGLYHOMOO FOPY3O-
Hoyc®gd0L EOdo®ydbrogmmo ™Md0gdbhgtho 6o-
3006009, ,LO3BYbOOHME JoOmy LELLMOL Lo-
00MHOMOL EMA3OH03030 dOMNOb FMHOL MY
LOPYOIB MY, BOT0DB, OMEO OLOZMMOL J39-
y69030 oL 3boMg @oLIYLOYOOL LOFO60V. 3

0O300060L JBRMIGOOMO LOYOMOTMGMALM
03M0LHHOL FMEGHOL BOOOMEO FO3OEIMIdY-
MmO 3MLOBGYOOL MOBOLIVE, ,0Md 603bO3L
0MHob* (,no means no*) o dbbggm3mMoL dogc
600600M3H3™mo0L 306930 OPEOMHOMMAOL
06 BOMOIMOaqblL, gJghm dghoE, TWOOHOM

12 Chalmers, J., 2002. How (Not) to Reform the Law of
Rape. Edinburgh Law Review, p. 388.

13 393900, 0., 39mgbig®odg s 0., 20dz0G00b0
3., 2020. bdgbmddogo obsdoyemgda. mdagnabo:
0é@obigdol bodgodm, 33. 29.

303M90MMO0 0g3L oL, LHObOOHL — ,3bMm-
mMmE ©0ob 6036030 MOBLAMOOL (,only yes
means yes®). LEM®gO gL MLOBGYOO Zobo-
3000000 93O M37MAd LOLOTOGOMENMT FOEO-
6Yy39homgoodo M.C. v Bulgaria 396 30093
2003 BgombL, H™A ,,309300H0YMY00L OBOTOY-
mob 396hGOmyMo gmydgbhmoo OGO domo-
MO0, OMOTGO MOBLbIMBO“. ™

M.C. v. Bulgaria™ o6®ob 306H390m0 go@o-
6Y390H0mgdo, LOOE 93O MLOLOTOOMENM
30330(h0Mo00L  @a®NboEooL obEgbL, oL
,000bAMd0OLY  3603309MMd0Dg  LOYOOMOL
0 30730h0MadoL 0IbhoBwoE0MHIOL, M-
3mm3 LaYJdLIYOMYGOHO O3HMBMBN0L OMOM3Y-
300, 309bgO30® 030LY, HOIOOMOd MY OGO
30003900 JOMOMONM. dIM0ZOE, BM3YLO
0MHOL MOBLAMBODY OTYIBYOIYM™ IR 060-
300dg, HM3gMo@E Jgodmadd aymbL g3oIdono-
360900L 00 3066 Mm gobaoMHhgooL 369396300,
OMIGMOE 330M0B030(300LM30L OO M-
00L 06 394OoMH0OL OOLYOIMBOL dMOoMbM3L.

3v693bogogmmo (M.C.) 093039000, H™MI
14 BemobL oLO3T0 030 doOY3OHOYOO MGTO 30-
30 (A-0 @O P-3). bdogddoL BWOJHMOIM0Z0 Fo-
®H9omy0900 0EaMIOGOIMOE 03030, MmI
3u69(3boaogemo 1995 Bamob 31 03¢mabL, M
0030303006 @O M030L F93MOOOMOL 9 MO,
004mxygdmEOO  d0MI0/Q0LZMMY30D]. 300
©O0MYbadoLOL, FobdEboEoomMalL  dH30(39-
000, 96 P-3 00dymo, 3oLmob LYgLMdM030
3033060 ©093Yomx0060, bmmm dmaz00069-
o0 39gmMg 30M3d. MmM039 domaobdd M.C.-
oL goy3oHogdmagooL gogho Jobhym. obLobo
000moOEb96, ™3 M.C. 3ommob LYJgbMd®03
303306L @OMOBLAEY. 1997 Bamob 17 FoGHL
LOMIMJM FOMIYOHMEIO 9BY30(HO LOTOOHMO-
mBoMHIMYod 03 30d9dom, HMI ,domobL ob
03906MH0L godmygbgod oM oym @Oago0emo
3Mb603MYm 993L 30M3d LHOBOOHOM . go-
633bogdMaL LOHZOE V8 FOOBY3gHOMI-
0009 06 O3TOYMTOMNO.

14 Londono, P., 2010. Rethinking Rape Law, International
and Comperative Persectives. Defining rape under
the European Convention on Human Rights, Torture,
Concent and Equility. Taylor & Francis e-Libray, p. 177.

15 ECtHR, M.C. v. Bulgaria, App no 39272/98, 4
December 2003.

16 0dag. §80.
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BogGmoommdomo LoggdL3gOHM EOLEZ3bgdOm,
OMIMYooE BOMHYOanbo 0odndbol yx3mmg-
00O  93Mm™m3Ymm  LoLOdVGOMmM™ML M.C.-0L
0096, 300mM3mM0bEY, MHM3I gobdEboydgmL
3Jmbo ,30Y0byema 30d0“ (HEO3373tm0 gLO-
JOommaog®o 06xdbhomoddolL Lob®™MA0),
OOMammHE  30730hogMadol  yzgmodg ao3-
®E9magdYmo 9094300, HMEO ©Odobyoymo
dLb3za®™3m0 06 30LOYHOE JgAMGOHHoMYdO M-
domoyL, 06 0L BLOJMEMZOYHOE JM0T9dO
30330(h07Mm900L BWOIJHL.

3ub9(3boogmo o3 LOYJ3YHg VTOMOEY,
O3 dYaoMHgmoL 3obmbo @O 3MOgHogo 06
0M0L 9B9gH0060 OE3 3OIY30H0IYMYO0LELO
@0 LYFLIYOM YOO dOMOOMO0LEZV6. FbMMME
00 990mbg93900L 3odmMdngdd bEgdmMEY, LO-
©O(3 OBOMOMYOYMO OJhog® B0bOOMBMY-
3MooL Y6930 EOF6OTO39VL.

936 M3YmM3d  LOLOTOGOMMM3  dMbOJ6Y,
6OMI  oLHMOOIYMOE OOOYOm  J39Yyobodo,
300mMBAAdMMOdoLY my 3Moghogodo, Logdo-
6Om 0ym obgmo dH30EOYMHdJO0L dGOLYOM-
00 30330hoMadol LOJTY90dYy, GM®MIMYOo03
©OOOLAHYMYOOO BOBOZIHO domolb FoO3m-
4g6900L @O B0Hogxcdo B0600M3H3™MO0L
3069300L. MY3BO, OMEM dMBMIYMdOL Ob-
303MM0030 OGHLHOMOL 3boo O Lihodomy-
®o H9bob(3nd 93Gm™m3ddo O FLOBMOML
Lb3o 939y69030 030LY, HM3I YOO MJ306 od
LgO™MIn 3ObMBOL WMEOIOMOLHYEG ZobJo-
6 (H900dg O 306MHM 0bhM3MYHOE000Y. "

LHGOLOYOZOL LOLOTIGOMM™ME LOJgdY
M.C. v. Bulgaria @oo@anbo o@od0060b ygmg-
00MO 93OM3Ym0o 3Mb3g6(300L 39-3 IybemoL
(©0303(306909Mm0 AM3YOH™MOOL 030 doMm30)
@O 39-8 dgbmaol (3oMoo Ebmz®mgdolb 3o-
®0300L(3980L YBMYOY) POOMZIZO, MOV
dm3oLYby LObgMAIBOBMI 06 FJgoLEPMS o3
090790909000 gobLOBM3GOIMO 3MdaHoY&OH0o
30MEYOYMYo9d0 — ,00330L 06@03000L
R0d03IMH0  bygemIggbgdemmdd @O 30HOEO
3b™3MmYod O YBMY6ZIMYML  gBgIHhoobo
©o(330L LOTYOMYO9d0*“.18

I.G. v. Moldova™ go0o633bogdgemo oMobL

17 0dsq, §156
18 odsq, §109
19 ECtHR, I.G. v. Moldova, App no 53519/07, 13

1989 BgomL OOOEIdYIMO 300, HMIGEO(3
00 9m3mM9byooL EOML, GMIGEMO Zodm3
936M™M33m LOLOJOGOIMTN BoMOOaNbO Fo-
B6oEboO, 0ym 14 Banob. 30630, OHMIGEMOL
9OH®MOEOGE 0L dOMT0 03YMRBRYOIMEY, Boodgdo,
0MHOY0 ©OYMOY, 30b6g4obom LObMTo VOG-
6900LOL 30 FOLMOL LPgLMOGON30 303T0MH0
©O03YOMY. goboEboaogmo  0I3H30EHOY,
6OMm3 oL 06 LYOEO LYLMIG030 3o3d0oMo,
303M03 dm3m3mmolL B93mMmJ3gagdal godm
®mo3L LILHOE BJOMOEO O oM Jggdmm
R0B0ZIO0 B0bOOMBIa™MO0L goBg30. 3obo-
3boad9gM3O VMB0TO6L, HMI o7 3oH0yHgooL
890093 9oL dMm3zmom 937xgdMYOMOY, MY O3
ROIJHL goobdoy®HYOEO. MIY3(3LO 03039 @MIL
3u69(3boY0gmM30 EYEOL POTOM, OMIM-
303 9maz300bgdom LOhogzgoMo Tgodmobd 3m-
mMO3E0030. 3dodmdngdd ©O0BYm OGMHOLGOYMm-
Benmzbob  3oy3ohogMadol ©obodogmaob
MOMOOdY. 9gL3IOHOBOL EOLZZBdOLY O
LOHh0gMOL LOWYd3gmbdg, V.R. dOOMEYOY-
MO 0d60 (Ebmdoma 0GHOLGOYIMBMM360L
30330(h07M900LM30L. 3OHMIYIOHMOOL JOEO-
6Y39Mhomagdom, 3ob633boIdaMmL OIOMHId0-
@0 LOLOFOOMMM-LOIgEOE0bMm 9gL3gPH0DO
hogHocO Y, 3oL Lbgymdg LOLLbMHBOI393900
©O OH00650900 06O dMIMONRDOY, MPY3FO 0L
00(hH30390Y, MM3 LYgLmdMoz0 Zogdoho
30L0 MOBbIMONm O Y@,

306H39m0  abLEHOBE0OL  LOLOFOIO MM
300M0oHhobo gobohgbo @O 0mbodbo, HmMA LiYg-
LMAG®0Z0 3o3doMo 9oyoMGdMEO MGIbM03
MOBbbAMOOL, MO0 OO dMIMHYOOO BOBO-
3360 domMOmMd0L 3300 3oL bbgymdg, M@
©OEOLAHIYMIOIIMOO  LOLOJOOMM™  ggL3Y-
6OHodoL EOLEZ3bOm. LOLOFOGMHMMI FOIMO-
Hobo gobohgbo V.R.-bL B0boomdwmaa dbmmm@
00 ©obodoymaol Hhoybobm3zoL, GM3gMmoQ
®9J43L3gdH BeMody dLOZOL 30 MOb LYgLMO-
603 3033060 gnmobbIMBL EO OGO FOY3OHO-
369000L.20

3vb9(3boYogma3d  LOO3gEMOEOMm  LOLO-
F0OMMML 3030OHMO O VIHZNEHOY, ™MD
306390 06LAHO6E0OL LOLVTVGOMM™MA 3byE-
390mmoodo 06 3oomm dobo BMBYIMO®O

November 2012.
20 odaq, §23.
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0amMavMmaMOd  dem3m3mamolb  H93mgdg9-
00L godm O dLYZg FOMZOMOLBNBYOYIO O
0760 30L0 dLOZ0. 30LO MJdom, LOLOTOGO MMM
LIgLMOM03 3O330MDg MOBLAMOOL LOZOMLL
dbmmm@ 60600m3aamMdnL gobgzoL @odo-
©oLHYMYOII0 BH3NEIOIIIO0L 39OL3gIHo-
300006 3PYIM9oo.2'  LOdMMMME, LOO3Y-
o30Mm LOLOBOGOMMM®MA dobo LOKOZOEO O
80000m. 306333boadgmL, LOLOIOGMML
00 goEobByzagnomgoob d90aa, ©oLgodo
gLogmEMM®MaoL O GBLOJoOH®OL EOLIVMY-
00; 0L OBOEOEY 3MLAHHGV3YM LHEG LY
0FMOMMMOOL, GOEaddt Od6odo3g LOMOLO-
@M@ 06O OO0LOFY, dLH3g LOFOIO MO OI3O-
®9o0L godm, MMIgmLYOE oL FObOEEOEO
LOgA9%9 FoO 3OMEIVYHJO0L EOHMD.?2

LOLOTOO ™A, V.R.-0L dBOMGYIEMMIOL
d9LoObyd VBGOL 3OIMMJAnL FoMgdg, OOOE0-
60 3mb396(3000L 39-3 FgbMOL EOOM3930, 30-
6006 LOLYEMIBoB®MA OM JgoLGOPMO 3Mmbdo-
HogM0o 30MOYdIYMMY0900, MOE 3IemoLbIMOL
307930h07M90o0L @O LYJLIYOMYEHO JOMOO M-
00L J90mbzg30L 9WBIIJH0O6 ZOTMINYOOL O
006030300 EOLEOUL.

E.B. v. Romania®? gomobyzghomgdom
93O M™M3Ymad  LOLOFOOOMMI  3MB396(300L
09-3 9gbmob O 39-8 Iybmob EOGM3ZI30
©OOEAN0O. oboEboo J99bgdm@o goysdo-
HogMad0L 0OHOMOId9OL, HMIMdoE LOmO-
BOOMEO OM 0460 godMJI0gdYMO, HOMOE ©O-
B0MomMYoYMOL SOMEBEIVIOIYMO JBIJOJO0
@O0MHM30. 3000006 goydohoydmgoobsd @O
LYJLIOM YOO domOEMONL dLb3g®3MO oym
000hoMIdhIomIco  3gxeadbgdeL  dJmbY,
doLbo LOJdg LodgoMmadEO 3MbHggLH-LYBLO-
Hoy6 30aMd0gdoL, ®OE dLY 06 IMAbEVMO.
T.F.S.-0, GMmIgmoE oMy 3dLFOZOOIOYMO
04m go7n3ohoymgoobmgol, 3mmoEoddo gdo-
boboO, MmMI ZobIEboadamo MObObIY
04m 30LMOB LYgLMOG 03 30330MDY. VLMD,
LOLOTODOYM™  LOTYEOEObMm  ggL3gmHOdOL
©OL3360d0 FoMOMYdYMO 0ym, HMAI ,80730-
Hog®™ad0LM30L EOTOLOLOVMYdGMO OBOO-

21 0dag, §25.
22 0dag. §29.

23 ECtHR, E.B. v. Romania, App no 49089/10, 19 March
2019.

690900 3063(3b0YdIMML O dMAMO”bEO.2*
LOOMMMMEO LOJFGHY do3MI0YOL TYBYO O
30633boadgmL 3oM39mo 0bLEHOBEOOL LoO-
LOFOOHOMMIN  LOTOOMOMBOGIMYOOLMZOL
LOLOTOO MM bOGFIOOL FOOLEOB 30 OY-
30M0O.

mObodgdm3g LAHObOGOMHIOOL TgLoOdO-
00LOE, 69360 LObyEMABOBMYdOL FOMEIOY-
mqdY, OMIgmoE 3mb396300L 39-3 O 39-8
03bm 90006 godmMIOBOGMHMBOL, 3089030
160 0g6gL, HmamE dmmbmabo, GmI bg-
00L309M0 dGHOZMBLALIYOM YO LYJLYOMIGO
J090900 @©@O0LOFML O Fobbm®E0gMEIL
9Ix399dH0ob0o 9360, 300 FMGOL, EOBOGOOMY-
09mob @0d03IMH0 BobooMIIamMdOL OMo-
®HLYdMOOL Fgdmbzg30d0(3. 93 M3YMAL Lo-
LOTOOMHMM3 dMBNTbY, GM3 ,6900L30gMH0
bobho Foa™M3d LYGLMOM030 EOBOTOYIOL
300Md0go0L  @OHML, GOMaMOHOEOd  Y39MmoO
d90mbgg3030 ®}0d0ZIOH0 B0bodM3YamoL
3069300L 3h30(39079mgo0L dmmbmzbo, 06393L
®0oL3L, O™ 3oM3399MmM0 HO30L FOY3OHOYOI-
00L J90mbz93900 OJLEIIMO EOMHYLL ©V,
0000LOEVIY, LOGGOMbgL Tgygabob 0bEOg0-
0oL LYFLYOMYM dZHMBMBNOL." 25

4. 9n3dBVBIAIM0V60 890MdNIBY
bJJLMBMNO30 ©IB6IJIICNTBNOL
bLOJ3A36BI

P.M. v. Bulgaria®® go@o6y39homgdodo go-
63(3boadaMmO  dPYMAIIOIMOL  FMJOMOIO.
OmMEO9LOE dobAEbOYdgmo aym 13 Bemol,
603000 639mgoodg 21 Bemob 3odogzoEob
bobdo. 3oL FgbO ghm-ghmo LHYdodo, 17
Bomob 0090 ©OYIYIOO ©O ooy 3odHogho, 39-
0093 3oL LEYTO TOL30BJIgEN3Y, BMIGETOQ
oLY39 LEOEO Tobo Zoy3ohordMady. 3GOM3Y-
OGO OMIMO LoLbbeMOL LodOGH ML LGy
MO0 0030060L 50bdOOMIIE, MIYFEO FOTM-
dogdo d9byo MHod9bndg m39d0, GOOIO0
96m-9hm0 3060 396 0g60 bodmabo.

24 0dag, §16.

25 0dag, §56.
26 ECtHR, P.M. v. Bulgaria, App no 49669/07, 24 January

2012.
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30 Bamob Jg0aa LOLLbMOEL LOTOOmO-
mMBOMAMYod gobobmEo, GMIgmoE 3OHM-
36Om®m3o Jgbygzoho 9hm-96hm0o dOOMEOY-
09moL 3030 bobEOBIYMMOOL  ZooL
03mByMzoL dmpoz0m. 3Ma30065000m LOL-
bemolb  LOBOGOMEMAOL  LOJIOL  godmdogdo
3303 3obobm@o. 2005 Byemb gbm-96H M0
0GOHOMEIOYMO EO360To39® 0460 36mdomO
©0303d0dg0gmm 30Mgamyogodo Hoobomo
307930H07M00L dGHOMOIO0m, JOZEOT FOMO-
3007 EO 30LYLOLAZYGOMMOOLO O LOLEY-
moLEOb bobEOdIPYMMAOL 3oL gobamobL
300m. 3gmMg 0GOOMOIOYMMOE ©OF60TO39®
36™m LOLOFOGMMM3T EOTOIJ03YoHM FoMg-
0mM909030 doy3ohHogMadal FOIMMO0LOM-
300, B98amadn 0bLAHOHEOOL LOLOFOGMM™I
d0L B060oMAa3 LOAOOMOMBOGMIMgdS T9-
By3oho bobEOdIYMMMO0L ZooL gobgmob
300m.

3v69(3boYogmo HomEO, H™MA dobL LOJDY-
B9 300mdngdd oym 0MmOgBRIIH0obo. LOLO-
30GOHMMMI OOEENL6Y, MHMI dymmMaodgmoL
bgmobLBMOOL JYIMITJOMOO 0Ym MZ0M-
690mMd0L BdM30MmDY, obLOZYMGYd0m FOm-
300m0obB0bYdIMO 0gbd ®WOghgooL LOBJ03Y
@O gubaEbogomal dbZn. LOLOTOGMM™MA
0mbodbo, M3 dogbgoozo® 0doLY, MHMI
©00603039m0 3060MdO 0g60 OEYoomO,
30330(h0Mm9o0L  Jg0mbzg3006 TMOZ0MO
Bemob gobgmoL godm dbgmoo, GMI godm-
dogoo dohbgagmm 0g69L 9RBRIIH006OE, BOOaO6

308mdogooL Jgogao J9ndmgdgmad 3oLY-
boLAggogmo 306goaL LOMOBOEM EOLEO.?”

39LO0V00LOE, VMO 3JMbEO IM3dLYbY
LObYEMABoBML BbEGOEOL 3Mb3gbiE00L 39-3
39bmom gom3omoLB0byoyMO 3OHMEIVYOHY-
MO 30MMOIOIYMY0500L JgLOIYIN YO MOOL.
M. and others v. Italy and Bulgaria® bogdgbdg
dmahogbgdn, GM®MIMId0E 9M0Ob 0ymMacdMy-
mob  dmgomoggadn, O3hH30(390bY6, Mm™mA
0hom0odo LOJPIOML LOdYdBgEOE HOLZMOL
8900am3, om0 domodzomo 00MHOMmob 3y-
JoOom ©003039L 3aMHdm 3069030 O ddOLBY
a3obbm®ogmoo  LAJLIOMIPMO  dOOO M-

27 0daq, §66.
28 ECtHR, M. and others v. Italy and Bulgaria, no.
40020/03, 2012.

00. 0LObO 03H30390H696, GHMI oHhoMmooL
bgmoLYBMYdO3 396 Fgdemm dM3Mabyo0L
0933000 dodmdogoo. LEHGOLOYGZOL
LOLOFOOMMME EVOEZNBO, ™M 0HOEOOL
bgmobLBMdOd 9RBRIJH006OE oM TgobLBo-
3emo  3o06a3boadmagdal LOHoZMgdo 0doL
MOMOodYy, G™MI dom 3J30mL, GMIgmoE 00
@OML VOOLOYMBMMZO60 0ym, dOOIOMZ-
BoL LEYTL @O ZOOY3OHOIYMHIL. 93OMLOLO-
F0OHMMmMM3I 0MB0T6O, OHMI OO 3JMbOO
3™0b3963300L 89-3 Fgbemolb OO M3930L, dobo
3OMEIVIOIYMO 3O OIOYMIOJ00L FggLeY-
mMadmmmOoL M3OMLOBGOLOm. 3Mb3g6(300L
09-3 dgbmo dmombmzL, H™MI bgemobyxzng-
003 godmadombL OG®OLOMOBO™M FM3YHMOOL
LOJ09900. dodmdngooL d0bodomydo LEHoO-
bOMHYd0, OMIMYo03 3oboLOdM3MYOO LO-
LOFOOHOMML 3MYEIIODHIMO LOTOOMMOM,
dmoo3L Fmmbm3badL, M3  Fodmdogoo
04mbL  EOIMY30Y0gm0, 380739MIMYdgMO,
160 0GLYOMOOYL LOBMZOOMYdOL FbGHOEO6
3MBHOMMOL JgLOdMagdMMdY O 3M33YH9-
BhHM0 MmMaobmygdo Yoo dMJag9o96 LOTO-
3OMOMM IMBEOMAYO0m OO M3GMOHOYMOQ.
30O 030LY, 030LM30L, GM3 godmdogod
J090mO@ HoomM3OMML, bgmobyBMHdO3
160 3oOacL yzgmo ambogzmhymo bodo-
50 990mbggz0oL JgLobyd 3H30EgoIMYo9d0L
3mLO3M39dMOE, MOJoE 037xmM0bb3Y0o, inter
alia, 9LL3gM3MOL EHHOMYOHO FOb(EbOY-
00, m3omadbomzgmmo hH3n690900, LOLOTO-
OoOme 3H30(3909MmMY0900 @O, LOFOOMYdOL
390mbg930d0, ©OdOHYo0m0 LOTYDOBFODM O-
L336900.%°

0M0YRIIH0060 ZodmMJgoolL TOZOMOmMOd
3oobyzghomado W. v. Slovenia.*® ob Jggbg-
00 LEOLbEMAL LEJOGMMOL LOYJFgL FOBOZOEFMO
533300 60600MIIZ, HMAMYd3dE 18 Bemob
30603boYdgmMmo  goo7u3odHogmal. gobadbo-
©90mobL 3h3039000m, LOLLEMOL LOFOGMEMOL
LOJA0L OO bbom FgWaPbaddd godmnbz00
LObYMBBOBML  3OMMEOYOYIMYOoL  FggLGY-

MadEMOY, GHOMO 9BRIJH0ObO® ©OYO3060
30L B06OOMIAEA3 hoagbomao LobboL LOJO-

29 0daq, §100.
30 ECtHR, W. v. Slovenia, App no 24125/06, 23 January
2014.
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GHoOmMoL EO6OTOPYMYo0. 307bgEO30© 030LY,
M 0L oWOYEL 3MI39bLOE0L 9ghH™M36Ym
OMmbYBY, bobgmdmongn 3O mEgLOL godm 300-
B0, HMI MOBLO 5000 93OHML MEHYOEMdOm 06
390dmagdd dM0odGJOM®AL LOZIOGOL M-
60Ld0gdOE. LHGOLOYOFZOL LOLOTOGHMENM3
003060, HMA 00O 3JMbEO 3MB396(30-
0L 39-3 3xbMOL 3O MEIIOIM EOOMZ930U.
30093 9O m-96m LOJTYDY, OEOT00bOL JJWNg-
00mMO 93OM3YMId LOLOFOO MMM LOJdgdY
M.A. and N.D. v. Slovenia (2015) d00h60o, ™3
@O0MHM30 3Mb39b(300L 39-3 dgbamol 3G M(39-
OIOIMO 3g0bom, 30600000 o300y gooL
BOJHdg LOLbEMOL LOTOGMEOL LOTOOMO-
mBomHIMmgooL 3HmEgLbo gho Jgdmbzgnzodo,
@Oobenmgdom, 26 Bgemo 308OBOMIMIQY,
bmemm dgmbg 3980mbzgg3odo — 3bMo Boemdyg
990boObL. dLY39 LLOBHgGHgLMO B.V. v. Belgium
(2017) 30@06Y39h0mgdo, HMIgMmoE 3Mb396-
300L 39-3 FYomoL 3OMEIPIOIM COOM39-
300 33033060900, 3ogd3oho7yMgooLo o LYT-
LIYOEYEHO boLOVMOL LBZORZOMO OO MOOL
ROIJH9ddg 0HogBRgIHoobo godmdgdol hogo-
900L godm. LHGOLOYOZOL LOLOTOGHMEN M3
0MBb0dbo, H™MI ,Yy39mmo LOgodmdogdm dmMJAg-
0900, OHMIgMOE 0L J93IYa HOHOOOY, MO
0m3hogob30 dmombmzgo dbocmob LhobhgLom
LOFOOMOMBOGOIMYd0L 3O M(E9LE0 HOO MY,
306bm®M309MOO OEa30069d0m, LOJFYdY LO-
00OHOMOL EOEAEJo0L 30dbom MOBINTI3-
®HYmo LEZOIMJINYOM 39ad0L dOOOLYdMOOL
3060Md9030. LOLOFIOOMM®ML IMLOBGJd0D,
aLbaogL BOMYAMY690d0, Fodmdogdd 396
09690m@©0 30ABYYMO LOYMYMBOMOO ©O
LOWYIZMNOBOE HOHOMYOYMOE.“!

5. 633Jd060 J3MM3ICN0
dMB6336B0ONL d3-3 3JbMObL
d0bd®@300)

%0060L bobLoomobo @O bLOAJddoL gom-
300m0oLB0bYd0m  oP3oDHoghadob  LOYGIgg-
00Lm30L Ygzgmodg dgHoE EOObOLOVMYOY-

31 ECtHR, B.V. v. Belgium, App no 61030/08, 2 May
2017 [obgbbgho] bgmdobehgomdas: https://bit.
ly/3nWGITA [Hgomdob medowmo 5 doobo 2021].

Mmoo 3mb3gbioolb 99-3 3gbmol @OGM3930.
936 ™M37m0o LHELOFOOOMML 3GHOIH0Z0L Mo-
60b3OE, oY3oMH0gMHgdd 300H6g30 B03gdO,
0y 9L HoaboMnd LObyMIBoG™Mm TMbgmmoL
0096, 308003 0MOOOTNO6IYH FM3YHMOO® —
07 9L HOYBOENO 3gMdm oML 3096.32 go-
6LL303900 BOTYOOLO O OGOOEOTNVLIYH ©b
©0303306H9090M AM3YH™MOOL FMGHOL gOBOLO-
BdM3M9do Jogndg00L LOBBZ3030L B0bYHO30.
0Mmo36m LOJdg BOMMOE BOMIMO”RYBU,
M3 3og3oho®aooL g mgymo Jgdmbza303
30 dgodmadd 30hBgyemo 0g469L Bd3g00® ©O
30Modom, OHMamM3 gL 330dmMLOL3 Logdg-
do 3mbEY, 3og3ohondgooL 3oLmoMogn d9o-
®b393900 93O M3Yemdo LOLOTOGOMMM3T 390-
damgod 0MOOEOTN0BYH O OIIE0MYOgE
0mMm3YOH ™Moo JgoxizoLmU.

Aydin v. Turkey** 060l 936H™37emo LOLOJO-
HOM®L 306H390M0 3oOBY39homgdd, LOOOEG
®dgo, GMI LObgMABoxm dmMbyemygdolb b
Lb3o M@WoEOEMIYGMO LHODHYLOO FMITYEO 30-
oL 3090 HOYbOMO goy3oHoydadoL dgho
BOM3MOagobL 60dgd0L BMG®TOL. O3 FOEO-
6Y390H0mgd0d J93E30MO dEV300bOL JJBmg-
00mO  LOYOMOTMGOLM 0bLHOHYDHIOOL To-
©ama3900 gaoy3dohoy®magdol o LAJLIOMIYMO
domoMoOnL 393mban39d0L 0bhgO3MYHoMg-
00LO MY IOOMOY0900L LHBOMBIMMAOL MZo-
ambLOBGOLOm. gL J8gEY09d0 OO H0ZOE MO
000h6930 FbMmMMEO LM EOBOTOYMOE, HM-
39moi3  3omz3ommobBobgdymod  geHM36YMO
3ObMBIadMmMdom, dLYMO JBgEYdgo0 dSMOL
0030060L JBMY0900L OG™M3930.%°

3uboboaogmo  ombodbym  LOYJIYdY
06 Jgmob dmgdomodgo. 390mbazgzob @OH™ML
ob 0ym 17 Bemob EO FLMZOMOO FTIMIMYO-
MOb 9O mMOE. 3ob33boIdgMmOo dogmom Boo-
y3o69L LObOEOL FOBEOMIgM0oL Thoodo

32 Londono, P., 2010. Rethinking Rape Law, International
and Comperative Persectives. Defining rape under
the European Convention on Human Rights, Torture,
Concent and Equility. Taylor & Francis e-Libray, p. 113.

33 ECtHR, Cyprus v Turkey, App no 25781/94, 10 May
2001.

34 ECtHR, Aydin v. Turkey, App no 57/1996/676/866, 25
September 1997.

35 The Tackling Violence against Women, Aydin v.
Turkey. [0bhg®bgpoe] bgendobohgomdas https:/
bit.ly/2SAlYia [fgoemdob modopo 5 doobo 2021].



#18, August, 2021

135

O OOTMML MFObL. 3oL LD MYBY dgho
bbob dobavgzmMmovdn LOLHoZOE LEYOWOY,
oL 3008033mMaL @O Jomomo Bbygzom Tgo-
Lby®aL 3030 BymmoL dogmo. dd0L Jgdamad
©O30mb30L MMOb30 oL MGFIGH Foog3oH0Y-
®9L. 03 890mbgzn30L J9dEa™MI, 3O MIYOH™-
6oL 3ooByzghomyoom, dobaEboadgmb
600abEg®m3g  HOPHOOEO  ,JOmBImmdoL
HaLAHO*. 93OHM3YMO LOLOTOGOMEMML O3 FOEO-
6Y390H0mgd0d LOWIYJIZgmo HOPYYO®O 03 0EY-
0L 3ob30mMOMYOdL, GM®A dLg® ,HaLHOMYOOL®
0MObooMo LOIYEbogM™m 3603369eMMdd oM
300h600 O JWOH™ 3ghHo, oL OGOL OLZMO-
30603030 O OOM393L VOINVOOL Y3 g-
0900L.3¢

30(H03GM0L  3oI3oHoYMgod Yoo  Hoom-
300MML  OGOOEOTNOBYOH0 IM3YHMOOL Fo-
BLOZYDYO0m 08d03g @O EOLOZIMd QM-
630, ®OoEaohdh 036030390 OO30MOE
893dmm00 godmoygbmb mogobo dbbggM3cmaol
3mBY3zmomod @O B0boomIaamool gobyg-
300 EOLYLHYOYMO YOG 0. OOEO V3LV, Jo-
330H0gMH 00 H™M390L MG®3O BLOJMEMMa0YE
006MH90L, HMTJMO VMIMBRLIGOF 0LY LEMO-
RO 06 993907500M900 @OMOL doLZMOL,
OmamdhE i30d03xdh0 O gLodozdygdo domo-
©@m®Oo0L bbgo WMMHI900.“%"

3v69(3b0YOMOL B0bOOMIMIZ ©390Ymo-
®909mo  gobdMmobo Joagmagdgdo gobLoOZYmM-
9000 ©O3OT06909M0 OO EOTOIF0MHHdIMO
04m, MoE oL 3303 B}OBOII® H3030MmLO
@O 3LOJ0ZIH HOBE3ZOL 0YgbgOO — ZOBLO-
3906900 3bg39emMmddTo oLOMYdOd 3ob3-
3bo@admOL dLOZ, LIgLo O oL FOMHYIMYdY-
00, ®0303 0L 08YORBRYGOIMEO. LOLOTOOMMMI
@OOOLAHIYMO OIO390YMOL FOPY3OHOYHYdV,
OOMaMO3 ,306L037MMYO0m 3d0Tg O TGYMmoO-
3LgdgMmO FM3YOHMOOL BMGHAL”. dLY3g, O®-
60360 3Lb3gO3MOL BOBOZYOHO O JIME0Y-
®0 Hob330L, bobgMdmogo BLOJMEMMaz0YMHo
H®O300L FgLObLYY, BMIGMLOE EOdDOGDOEY-
090 3oboEOOMO.

6039000 J@BMgOooL dOLMMYHYGO boLoo-
®oL gom3omMaLBNBgdOm, O HMI obLOZYM-

36 odag.
37 ECtHR, Aydin v. Turkey, App no 57/1996/676/866, 25

September 1997, §83.

69000 3MBY3mobo 0MH0ob Bodgdol dLbag-
®3mbo, 00 IJBMYOOLMOL EVOIV3T0MHJdOm
0MOLYOYM BgooLBNYE LOKO3VGBdY LObym-
360MYodd OYYM3690mM03 oo O0BYmb
LO®WYJ3MNObo O gBYIHoobo Fodmdogodo,
o3 0moEosL oMO FbLOMME LOMObOOM®
9hH303909mY0900L  J9atm™m3900L, OMHOHE
@OBHOMOMdYMOL 3MA39HabhHIMH O OIM-
33009090  99L39MOHOBOL ,Y39MmMO LOMOLO-
©m LYBLODHOYOHMO0M*.® dMBNTEYM™ LOJI9dY
J39460L 30gbom Y6bEO dMIbEOMoym dLb3g-
®3moL  @LogOmMMazoIHo ©O JIME0IMO
3amM3omYMooL  Fgxrobgdo, ©OH0O650500L
M39996H0M90d OO OAME0omo LOJOOGEO-
6m 3MogdhozmLoL FgxrobLgdd, MY GMOIHOO®
0Y4m 3ob33boadgmo goydohoycmgdal bbzy-
®3mo. 03 Jgombznzod0 30, 3OHMIIOHMOHOL
dmmbmzgbgdo LOTYEOEFOBM FO3M33EMY39d0L
HhohHo®goody, 033000 aym, HM3 30dboE O
0LOLOZEO BYFMOMB0TBYMOL EOEYOOUL.

39LodOA0LOE, LOLOTOGMMME doohboo
09-3 3gbmob EOMHM3930 0L F0FOOHO FOBLM-
®309mMmadgmo  @}odo3gho ©o xbogdozyaco
domMOOMO0L, 3obLO3xm®Yo0m goydohoydy-
00L godm, GMIgMoE B3900L HME®BOLOO.
30GO@OO 030LY, EVOEAENBO 93M™M3ymmo 3mb-
3963000 39-13 3gbmoL, 9BIIHoobo OE30L
LOTPYOIYO9d0L JBRMYOOL POOM3930, LOJOY-
99 HOHOMIOYMO 0GOIRBRIIH0060 godmdogoolL
3vam.

Maslova and Nalbandov v. Russia (ECtHR,
App no 839/02, 7 July 2008) LOJgdg 306T-
3boadmMgd0n, MMAad JoLENM3d O BIOMO®
BOMOOBEO™ME0, 06006 GPLYMOL dMgomody-
900. 0Mbodbymo LOYGdg dggbgdmEO oL M-
30L gobboygooL, Gm®MA3 030 3MMOE0YMAS
©O0 3OM3uxmohymhob BoMIMIOEaYbMddd
0MOgOMbgm g3oou3oho®MaL @o LOLEHOIO®
3m93y®bob O HMI oL dOOMEOY090Dg do-
0md0gdd 0MOOMIY330HIH0 0ym. FobEMMaY,
GOMIJMOE  933mMammonoL  Logdob dmB3Y
04m, aodmodobgL ©ogombgzodg 3mmoioolL
306ymxromgdodo. 3mmoE0gmgdo dob ©og-
9996696, LEY99L O OOY3OHOYHIL. OMEY-
LOE doLo LOJFg 3oEOIEO 3OMIYOODHIMOL
MmMHRObmadL, Ozombzol @OLGYmgdolL 3g-

38 odaq, §107.
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0093 3OM3IOOHIOH0L  MOBOFIOHMIMHLIO
000m9L O 3M3MEMYG0 LOLBYIO O ZOOY3O-
HogMaL. 3003930 gobaEboYdgmMad LOhHo-
3060 J90hobo 3OHMIPOOHYGOT0, 03MJINYdO
©O7Ymabgdmo3 @O0bBym @O godmozombbyb
0mB39900. 3(hH303909Mmad900L F9acd™M3900LO
@0 99L3gMH0doL EOL3360L Jgdamad, 2000
BomobL 25 03GMoMmL, Mmmb dOOMOYdY MQ30-
G96OL OABOEOOMIOHOE BoyxygbaL dMOMO.
03930 LOLOFYOMMMI EVOEEN6Y, HM3T OG-
MEYOYMOL FOMIZIIM0 JBYIOJO0 04 ©O-
OM3979M0, 39OHIMO, 3OMZIOHOHIOHOL MRBOG-
®900L B0b0OMBIYZ LOFOOMOMBOIGIMYOOL
L39EOOMIMN0 3OMBEIOIMO OG 0YM OOGIYMO.
do@o LO3OMEgLEM 3OMEIEIOIYmo  BgLY-
00L EOMM3930 603603 03OL, HMAT yzgmo
303M™30m0  3H30EIOYMYO0  OYIZIOMOQ
0960 36mo0mo. LOYg 3oEVNaBOZBL dbONO
300Md0go0LmM30L, TogmMod 3dMa3006900m
0OM  3ogMmdgmoomo 303909 I69g00L
0MHOOHLYHOMOOL 3OIM.

LOROZODO VOTNOBOL JBWMYOOMO 3B M-
390 LOLOFVOOMML 2001 oL 10 03emoLL
BOM9a060. LOLOFOOMMMI dMB0T6O, BMJ
0MHLHOMOEO FMOTOYFOO30 O OMHOOYOOM-
3060 9(h303909mm9xd900 dMZMY6ad0L OLO-
©@OLAHIYIMHGOMOE 30MH3gMM0 dobaELOYOdMOL
39MLo0L 3obgzom. LOJIgHg LOTOOMOMBO-
®HIMm9gooL 3OMmMELOL EOBYmdd O OMEMML
38969390 3090m0m9dL 030D9, O™ dobo OG-
MEYOJO0 ©EOFOFIOIOIMO 0ym. 9h30(390-
Y0900 ©OYF390mOE 0460 3bmdomo dbm-
MMEO 3OMEHIOIOHIMO bozadgd0lb godm.

3oh03O™d0d0 dymxyo 30MHoL  gdoy3dodo-
36900 LObygMIBoxmm dmbgmol FbGHoEOO,
OMIGMOE OOOLOMOBOEM FM3YHMdOL Zob-
LOZYMEYO0m 0FODGBYIO WMGIOE d00hb730,
MHO306 ,...003603039L Fggdmod oLOMIYo-
ammb 3Lb3gO3MOL FMBYIMOEMO0MO O LO-
LILAHO®. ...080LMOB, BLb3gg™3Ma goboEOL
dmog® i30d03I0 H3030mML dOMOOMOGMH030
0gddoLOL, ®OE IH™M3IOL EOIEMId0LO O
doMO@MONL gobEoL, MmMamM®ME B0d0ZYO,
oL939 90MEOYM M™MBYHY.“* 3oMzgmo goba-
(30oodMOL 3030MHM BWHOZIHO JdOMOM-

39 ECtHR, Maslova and Nalbandov v. Russia, App
no 839/02, 7 July 2008, §104-105.

00L 0gHadoL bogmgdn O obLO3YMMHgdom
LOLHOZO YOO — VWYMo FOY3OHOYOY-
00 — JHMMOIdd Bodgdol, 3mbzagbiEool 39-3
d9bmab EOOM39300m.

6. baduMmOItMAGMNO30 ©AB30OL
Jad®000 badJaJBAOL IVCMIJBI

O’Keeffe v. Ireland*® gb Logdg gbgdomO LoO-
bgmdBoxrmL 30LPboL3ggdEMOdL 9 BmabL
obO3oL LML AMLBV3MADY LYJLYOMYG
domMoOMO0dyg, GMMIJMLOE SbMME0gEYd-
@O 30LBOZMYdYIMO 0GMOBEOOL 9B m™m367m
L3MMOdo 1973 BgmbL. aobdEboYogIMO Ho-
MO, HM3 0OHMOLBEOOL LObymMIBoxnma 396
dgdomm obg dmyBabH0ggdnbd Obygdomo
3obommadol LobHdd, GM3 oL dOMmO M-
00L3Ob OY(E3Y, VaMIM3g FOOHMHMALOFYINY-
0oL LOLEHYBOE OBOLOMOBOE™M JTMIYOHMOO-
89 JgLooO3OLO Dgog0MmYod 06 dMObEOBO.
LOLOFOOOMMI EOOEENBY, HM3 OOMM3O
3063963000 39-3 (0HVOOTNOBYOHO O OTO-
03069090 AM3YOHMO0L 03MdoMad) O 99-
13 3gbmgdo (9839dHIMH0 ©O(330L LOTYOMYOO).
0OHMObEooL  LObgmIBoxwmd JoO6IBLO®Y-
090 396 ©O0330 LYFLIYOMPGO JdOMOOM-
00LEOL O FOBIBLOIYOYMId 396 Tgdemm
96HM367m @MBb9dy F0gmBoo LobgmIBoBmML
Ab®0@Ob 03 FoMOEbOL dMOOEMIdOLMZOV.

I.P. v. the Republic of Moldova*' bogdgdo
3u69(3boadgmmo  doymomygdEy, Mm3 dobL
00006 O0MM30 0EO3NObOL JBMIdOMO
9836MmM3ymo 3mbggbiooLb 89-3 o 99-8 Y-
bemgdo, 306000006 gogd3ohoycmgool Mmomodody
0MLYdY dGOMOYOJOMOD OOZOZTMdOM
LOMOBOOM®M OAMJNgdd 06 hHoHOMYOYNO.
000LMOBV3Y, 3o6IELOEYdIMO HhomE, BMJ
06 0MLHOdMOOO OEZOL 9WadHoobo LOTY-
0myogd0 obgy, GMaM®E 0oL FMmombmao
3™b396(300L  39-13  dgbemo. 93mOM®M3YM3IO
LOLOFOOOMME EVOEZOBd 39-13 FYbamobL
OOMM3930 ©O F0YMOmO, M3 Zodmdogoo

40 ECtHR, O’Keeffe v. Ireland [GC], App no 35810/09,
28 January 2014.

41 ECtHR, LP. v. the Republic of Moldova, App
no 33708/12, 28 July 2015.
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04m 36OMmomadgdho LbzoEOLbgd d0H5d500L
300m. J30M39mmaL ymamaobo 0dohm™m3, H™m3
LOHOZOOL ToMYooLMObOZY doaMJ0Yod O
©OBYgdgmY, Mmam®d3 HobL, dGOMEOY09d0
LOZIOGOLOE® LAGOMBYIMOE® o6 ToohbogL.
9L BMbEO MOZEO30M39em LOTJOOGFOBM EOL-
336030 0GLAHdYMO FoMOMYd0L F0xbgEO30®,
™3 03mM030bhoL BOdOZYIH0 FIZMIdMIM-
00 30LBY ObbMGF0YIMYdIYI dOMMOOMOOLO
@O 30930H0Moodg 300603690@0. LEHGO-
0gcmaoL  LOLOTOGOMMME  dogmomo, HMI
,3000(3b0admoL  d0gd  goydohoycdgdoL
0GHOMEOAdoOL  goMmgdmagdgdob  godmdogool
0MOOMY330HIOH™MBOL  3om3oMmabB0bydom,
LOTMJomogm LOGOHYML 03039 BOJHIOLO
@O 0GOMEOY050mO6 3030 mMgdom, BoGIo-
HoooL OMHObooMmo 39ML3YIH0Z0 OGO 9JbgoMm-
0. J9LOOVTOLOE, LOLOTOGME™M d00hba3L,
6OM3 06 0OHOL BOH390900, HMT OOHLHOMOEO
9x83994H0o60 LOTYOMgdgd0, GMIMYO0[E JO-
63(3boadgmML JgLOdEYOdMMOOL 30LEYIEY,
3mgmbmad 3Mm3396LOE00 LOZOGOYDM FoY3o-
HogMgo0Lbm30L" .42

©Jab4d36d

0000 dV3NOBOL JBMIdOMO 93O ™-
330 3mb396(300 JgLOJMMO 0bHYH3HGH0M-
9L, OOaOGOE IMMHbMZbo 030LY, MY OHMaM®
160 HodmYomooaL ghHmzbyemo bobbmob
LOJOGOMOL 3mmoh0go, o3 ZMb3IGIHIM
390mbgg3odo — LJgLMO®03 EOBOTOIYINYO-
MO6 30006 MYO0d0n. OEOT0O60L JTPIJOOMO
936MM3ymo  3mb396(300 JOO ZObndoMHML
@O gdodmynbgdgmo 0gbgLb 03 gobdGMHObz0m,
6OM3 oBROOHMMZ®aL LOLLMOL LOTOGOMMOL
ROOamMd0. 03 3bM03 LOYIOOEMIGdMO LHO-
H0odo gobbomygmmo 0EO30000L JBMYOOMO
9360 ™30 LOLOTOOMEMML 3MmYEIIOHYMO
LOTOBOMOMO LYILMOG03 OBOTOYMIIMOO
30306OMd0m; dLY3g — MYy OMIMEO GJOlo-
®90L LHG®OLOYHZOL LOLOTIO MMM LIGLMO-
603 ©ObOTOYMIdMOL V3033065000 OMOLY-
0P OOMM3939009 @O HMaME® 30b3oMHO3L
000 my 08 gogmgooL. LOJoOmMZgmmML Log-

42 0daq, §42.

GOMm LOLOFOOHOMMYdOL 3OHOIH0ZO bOEOE
BOMAMORgbL 03 3ZOHMOMYIOL, GMMIGEOQ
dmd3gmadgem 30a3M390L 3303806900
LIGLMOG 03 EOBOTOYIMYOMOL F0FOOHMYdOT0.
0J90b 3oaM3OBOMY 07(3EOMIOIIMNO 3O oO-
6L 33momgdgdo LoLbbeMOL LOJOGMMOL
3097Jbdo, 0LY39, LOLOBOOMMMYOTd OY-
603960 IMO© YOO F9E30MmMb doamando,
GOmO LOIMTOZMMEO 3MOIH030 OIRYIBML
0O300boL  J@Madomo  LOYOMOTMGOOLM
LAHOBOOHGOL LYLMOG®030 EOBOTOYMHdOL
MOMO0dY.
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OBLIGATIONS OF THE
GOVERNMENT CONCERNING SEX
OFENCES ACCORDING TO THE
EUROPEAN COURT OF HUMAN
RIGHTS CASE-LAW

Nazi Janezashvili
PhD student at the Caucasus School of Law

KEYWORDS: Implemetation, Rape, Investigation

ABSTRACT

Due to the special importance of the European Convention on Hu-
man Rights, the article discusses the judgments of the European Court
of Human Rights regarding sexual offences, which establish violations
of various rights protected under the Convention. In addition, it is men-
tioned in the article whether the practice of the national courts complies
with the standards of the European Convention on Human Rights.

The approaches of the ECtHR on this issue is very interesting, in
particular, on the definition of the crime of rape, nonconsensual sexual
intercourse and importance of protection of sexual autonomy. Further-
more, the judgments of the ECtHR related to the sexual offences are
discussed, in particular violation of the right to respect for private life.
As most of the violations in this category of cases are related to the
Article 3 of the European Convention on Human Rights, therefore the
case-law of the ECtHR in this regard, especially in terms of the defini-
tion of torture and the ineffective investigation is the important compo-
nent of the present publication. The aim of this article is to demonstrate
the main challanges existing in the Georgian criminal law and practice
egarding the implementation of the European Convention on Human
ights on national level.
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1. 330@0ABOOL AWML

09003300 3mM0bLYB0gdd MMmambd3 ,bomdgdbymda dMMO30-
603900 gL 0G®mAL OGOOLOZOMEIOYM™M 3OHMEILO, MHMIgMIE
dboMgad0 3EOMMdgb 3mbLYLYLOL BomBg3oL dgLody bgohEo-
M0 3bo®OL EOLTVGYO0M. FYOOE00 JBO® OOHOBMOTOMYEO O
3OHMEIOYOO, 3009 LOLOTOOOMIMM O30 OO VMdODH®OZO, dobo
0MOLOVALEYM M, 3MBLALYOM YN0 M30LYOJ00L oM. BGOOGF0O
38900dm900 @O0BYmML 69d0LANYGE EOML, HMOILOEG O30 OO dOGOL
300BY39homa, 300 JmMab Lo®hHhgmmoL ghHobodY Ob dOMdODHTO-
70L EO6YHdO0EY."

2001 Bemab 5 LYgHaogMOL 93GM30L LOOFML dobobHGd MO M-
dohghoL 9096 Tomagdgm 0gbd My3magboind 2001(9) ,o@d0-
6oLHGOGEOYI MOFOOMILLO O 3gPMdm 30MmgoL JMGHOL EO30L
300gmoL  LOLOTOGOIM™M FoMAY30L  dMHGOHBOHOIYI  LOTYO-
mgoomo JgLobgd“ (Jgdamadn — MY3mM3x6EO30V).2 dMbNdbym

1 Lebovits G., Hidalgo L.R., 2010. Alternative Dispute Resolution in Real Estate
Matters: The New York Experience. Cardozo Journal of Conflict Resolution, no. 2,
p.440.

2 Recommendation of the Committee of Ministers of the Council of Europe to

LOMAY BxMBYT0O



142

#18, s330b0m, 2021

LOMM™AY BYMBY30O

693MmI9b@o30odn  93Mm30L  LoddmL  To-
BoLHGMO 3MA0DHHBO OBLODBMZMS LOYIIMY-
LE 3MOIH030L 306303900 O VINbOLHEO-
30gmo  MmOaObmuoLy O 3gHdm 30MyoL
6oL ©o30L gooLobByzgho 6936 LObY-
m3BoxnmgoLb JgLMO30H0 oo OOLNBEIY,
3m603900, 3900300, ©O30L Fgmobbdgdom
0Ma30Mmndd O 0MdobH®O70. 030LMOB, gobo-
LOBM3ZEO, MMI deNHIGMbOHOYM LOTJYong-
00mMO 30DH06TYBMBOEMOd ©O30L dobgzom
360  3oboLOdM3IOML.]  MY3MIYbEOENO30
00900m0, M3 dDMI0YOMO dSIMHYOHBOHOIYINO
LOTPYOMYOO, HMMG0E O0MHOL JoEO FOEO-
LOBFEZY, BMG03900, 3900300 O OZ0L dg-
MmoObbdgdom TmMmazoMado, J9odmgod FoOdm-
4969073cm 0gbgLb LOLOTOGOXM™M JOBbOEM30L
©06yYg00009,* bemmm 0MHd0hGO70 3MOJH03Y-
MOE 3oam®mo3bogL LOLOIOGMMM gobbom-
300L.5

09003300 0MOL EO30L FoOBY39(H0L bY-
00YORBRMMO0MO OOHOBMGIOMYOH0 3 ™m39L0,
LOEOE BgoHOOMIYMH0 dgLOTY 3060 gbdoMgdO
3bo®990L 0OMBOMB YOHMHOGOHMTYGMObLAYOIOL
©03030. 9900300 bIMO® godmnygobgdd
HOMam®3 LOLOFOOOM ™ EOZ0L VENHYMBOHO-
30.5 890003300 3MBBM0gHgdoL dMa306m9d0oL
39LoOb0IBO30 LEOTYOMYOOO LOFIGO ™ LaJHMM-
do o dboMygdn, MM®MIMdoE HOGMIYEBO
06006 LOGOMOTMGOLM 30O MOOT0, OMOO-
9096 3oL P30OHOHYLMOYOL Tom OZ90T0.
3060LO3YM®mYo0m OE, 3MA3MIJLIG ©oO-
39030, 3900300 LY IBROM bIoGOEO FOIM-
0496900 HMam®m 3 306H39mM0 6Od0F0 dMGH0Z9-
d0LOM30L.” 08 Jgdmbgga0d0(3 30, OMPILOE
309de909m0d MY ©O30L FoOBY3IHhoO
0900(300m, 3bOMYqd0 bTGOOE dMBY396 Tg-
MObbdgdoL BHO3EY60Tg BOJHMIM0Z O LO-

member states on alternatives to litigation between
administrative  authorities and private parties,
Rec(2001)9, 5 September 2001. www.coe.int

3 0dsg.
4 0dag.
5 0dag.
6 Van Winkle K.M., 1997. Alternative Dispute

Resolution: Approaches for Public Policy. LBJ Journal
of Public Affairs, 9, p.18.

7 Hoellering M.F., 1986. Alternative Dispute Resolution
and International Trade. New York University Review
of Law & Social Change, vol. 14, no. 3, p.791.

30OMMAdMH03 gdoMoamdody, MOE 0dOMHO-
3900 @OMAYbom LOZOMbYODY LOLOIdGO MM
06 0MoO0oh®O70L ZoOBYy3ghommgool domy-
00L.2 ®93m396O300L FgLOdO3NLOE, 39EO-
Ohm®9oo T9b39®m9ooL  TgLobgd ymagm
0bOMHLOOD 3039 0B GOMOOMYMOE YOO
d9mobbabyb ©o30L goobodMgmow.® dg-
@OOMHMMAdL  Fgndmoom  bgmobyxwmgdoL
030bOLAHGOFOYM MOIObMYOL FgLMOZODMO
3060 ®da306, 3oombmzmb o6 LObY JEZOMMO
0JdL, 30006TgB6mboemmdOLY O 3ObMbOgeYg-

o0L Loxgydgzgmdy.™

2. 3d@0aB00L 8u60C0N00)JB0
0@3060bOMIBNIMM-
bI3dIMOItMIGMO3
JmOI0300M6J6d0
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039030 ©O 306MBIMIOMMOd oM 33970
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8 0d33.
9 Recommendation of the Committee of Ministers of

the Council of Europe to member states on alternatives
to litigation between administrative authorities and
private parties, Rec(2001)9, 5 September 2001, www.
coe.int
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11 Comba M., Caranta R., 2014. Administrative Appels
in the Italian Law: On the Brink of Extinction or
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Administrative Dispute Resolution in European
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LOLOEOL ZoEOALEIMO 0MadL LOMHRYOgML
LOZOEOLObOEM FOH0T0L 40%-0L Jg3306Y-
00m O 06ygoo Jgmobbdgodol 3OHMEYEIYIOO
LOZOOLOLOOM MBZOBMLMVE.?

090003300, GMaMOHE ©O30L ZoOBY39-
HoL  dMHgMbohogmo  39gob0Hdo, TgLoo-
mmo  39ML3gIHOYMO  dWAMHBEIL LY
0I06oLAHGOE0YM 39030, LOOOE ©O30L
dbotg dbmmmO 0INboLHGOEFYMmO M-
306M O ghmo 3gOHdm 30600, OFZOMOMO,
LOLYEMABOBML TLbGOOOL HBOOBbOL VBOBMOY-
©900L V3900, LOFOIOM LOALOLYGOL FOBMOG-
390MMO0EOL godmMANbOMHY ©03900. O®-
3060LH®OEOYM O30T MVBEY60dg 30MobL
dmboBommgmood, ToLOdmMmO  OOOMPMML
0900300L 06LHOHIHOL godmygbydd. 03®Y-
60@, ®OIEYboOE JgmobbdgdoLb domByzoL
09003000 godmygbgdom LEOOEIdO Y39MmO
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©OManddo 307b9O30® O3030 dMbobBawmy
30600 HOMOYIBMO0LY, FOZOMOMOO, OoMY-
dmbL EOE30m, LOAJgbgomm LEgGHMT0. OO
890mbgna0odo, 990oEooL  BoMAdMgdd 39-
LOJMMO ZobO3OOMOML EOMaT0 JgLoddT0-
Lo H9g6033M0 3MOBOLY O FOTMEFOOMYO0L
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LOL FOLOMBYZOE. FOFZOMOMOE, ZOMJIMLEO-
3300 LEgOM®MTo 30M39mOE 390030d 1970
B9mb 0gbo godmygbgdymo 0383-30. 39MHImM@,
9L 0ym BOGEOOL BMBEOL 9qL39EG 03960 Y-
MO 3OMIEMO3Y, HMIGMIOE JOOPHO39MmYMm 03
3OH™MadhoL @OB0BOBLYBY. LoZombo gbgdomMEO
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©00(339mMgd0. ©@OddoL  IMBYMdY  B0dBO
0LObO3EO dbMML JEbmzMmgdo TmLObEgm-
00L EOE3OL. VMBOTBYMM EOgzddo 1973 ByemL

12 0dgq, p.97.

3900hmMado Hhoghmzbg6. 390oE00LO O
0boMgadmOb ™MmM0gobodgdymo ®O3Y6039
39b390Mm0L 390093, ©O30 EOLGOYMEOO M-
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mbgddo 39003300 0ym BOMBOHHdIYMO BOOO-
%0.13
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03030 390033000 EOML BodmgHomo aym
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0900mEY0dy, Mo 9hm-96HmMm0  3oodbysg-
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dd®@0aB00b 898MII6JBNL
ddbadMIsMMdI LJIMOI3AMMDL
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13 Stukenborg Ch., 1994. The Proper Rule of Alternative
Dispute Resolution (ADR) in Environmental Conflicts.
University of Dayton Law Review, no. 3, p.1310-1312.

14 0dgq, p-1313-1319.
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4. 39000a800b 3dML3JIMN30
J@3060bOMIBNIMM ©I3Jda0

09003000, Gmam®E 0bLbhoHIEIO0
©o030L 3oEOBYzahoL dmHaMbohoymo 3g-
Joboddgool  ©Od3300MmY00  3mbozdymo
096900 dbmemmE 03 d90mbzn30d0, MYy OG-
LgoOmMOL V3oL mygohodxdo LOXBYJ3gmOo
©o Jgbodmgdgemo 096960 30bo 3GmOJH03y-
Mo 3odmygbgdo. 9BIJOIM0 ©O30L FOEoO-
6y39hob ompa®bodhoymo LOTHOMHdg00L
030@0MEO  Zobbm®(E0gmgdd  030M®H03900L

LoOnmbmmgobmoe  dodmmdbogymagdol  bogo-
®bg039“, mdoenobo, 33. 116.
21 obmpodgool  Jgbobgd  dgmobbdgds  ghmals

85&)03, bodo&)mgagymbo Q)O a“](")&){]b 8[)(4)03,
336)(")603‘30(4)[) Q)O 33&)(")30') 00(")8'3&)0 868(4)80()[)
3090 ®00bgdol o dom Hg3d LabgmIhogmgdl
80)(4)0[5, l)odoé)mggg’:)ml) bOdOB(Y)BB(?abQ':)(Y) 80863,
®gogoom®o 399-33960©0: Www.matsne.gov.ge.

30 ©dYwdgon P3o3dodogde mogobygocoe
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dmgdomoggmo bgemadoLobzmAmMoolL dobm-
mALOEYMo0Hg.%2

30O mMALOFYMIOo0L LOLHYTOD YOO PB-
®3639mymb  yzgemo  LogoMH™YooL  obLo-
Bdm3®o o LOJPOMgdd 30LEIL BgdoLBNYE
OOMH®BOH030L dBHOBMGTOMIYMO0 3O M39-
OIM0LOM30L, GMOILOE 0OLYdMIL ME039
0boMoL LOGoOMYd0.2 JogbyEO30® 030LY,
6OM3 0EI060LAH®OGE0IYM V39030 O30V go-
©O6Y39Mh0oL demdHa®bohoymo 397Job0dH0L —
0900033000, ©O33300MY00dg 93 ™M30L LOO-
gmb 3060LHG®MO 3MAoHHoL 0o ZooEo
693M3960(300, 06LHOHIEOIM0 EO30L OEO-
6939hHoL danhg®bobHoymmo 39Job0d3g00L ©oO-
033000900 0bg3 3oaMB3930L BOGIMOEOAabL
LObYMIBORBMGOOLOMZOU. 3MHOJ(H03IMO©
439mo mobba®goo, H™MI ©o30L 3oobysg-
HoL dSMHIMHBOHOYMO 3OMEHLO FZ3MOZODMAL
©030L dMa30Mm0o0L J@GO® LEOHO®W O 93Mm-
B6M30376 LOTYOMYdOL, 300G HGOOBOIYINO
36O™Mm39LYo00O. 39Mdm LYJHMG0 O Lobym-
360@m ©O30L 3oOBY39hoL dENHGBOHOY™
LOTPYOMYOgOL MGG OO 03DOOIZIMOO
MZE006, MPY3EO Jom Bogmado LIG® o3
H9d60300L 3O3mMYgbgdo 0g, LOoOE 3gmey dbo-
9L LOFMOZOMOM YBYJOO BOOIMOZYOL.

OMHgMHBOHogmo Hggbozolb goamoygbyoo
030BoLAHGOE0YM 3O M(E9LY0T0 30O Y-
00, 00gMod O0MHEYOHMO  ZoObLOZYN®YdIYMO
MIMO00 OO O630M0MYOYMMO, MYy HMamM®
160 0gbgL godmynbgdagmmo obobo, Gmamc
33030060900 0bObo HGOOEOYM 3OM(3Y-
LIOL, 3OMEIEIMIO0L MO BM®IYO0 JOEO
0969L 300mynbgodymo, HMI PBOPYL63gEYMm-
R0 04mb 3bOGHJMO O dEINbOLHGOBFOHM
MOOZO0MOMO OEZY, MO OHOL OMO OOYO0-
00 O JOOHYOBomo 3boMhggdn.?

22 Ozbek M.S., 2009. Report on Alternative Dispute
Resolution within the Context of Better Access to
Justice. Dokuz Eylul Universitesi Hukuk Fakultesi
Dergisi 11, no. Special Edition, p. 455.

23 Riggs D.A., Dorminey E.K, 1987. Federal Agencies'
Use of Alternative Means of Dispute Resolution.
Administrative Law Journal, no. 1, p. 130.

24 Smith W.F., 1984. Alternative Means of Dispute
Resolution: Practices and Possibilities in the Federal
Government. Missouri Journal of Dispute Resolution,
p.21.

25 HarterP.J. 1983. Dispute Resolutionand Administrative

936H™30L LOOFML FoboLbHG MO 3M3obHadHoL
693m3960300L JgLodOdoLO GY3MBHbEo-
®909mM00 dOMHYOHBOH0IYImo  LOTPOMHOgo0L
300my9bgod ©oO30L OBYgdo0dEy, MHH3mM3Y-
bono oLY3g dobLOBM3MOZL LOLOTOO M-
L JgLOdMYdMMBOL ogMOMML FboGYadL
OMHgGMHBOHogmo 397oboddab godmygbyoo-
99. ®93mB96@O(3E0d bMmMMmE dHd0HGOFOL
390mbgg30d0 3odm®mobogb LOLOTOO MMMV
hOGOMYMMOOL.2 FgE0oEnd LEMGg® oL dg-
Jobodd0no, HmIgmoE oo 0969L 3odmynby-
090 ©oO30L LOLOJVGOMMM™MIN EOBYJOOIOY,
mPAEO LOLOFOGOMMMT0 EOZ30L OBYJOO OO
360 godmMobogmagb 0bLbhoHYsoydo 39-
©@00(300L  godmynbadob @ogz0L 6gdoLB0YE
9Ho3dg. 0mMboTbIMO OBMZO3L OMaMM3
396 dm 306900L, dLH3g dTNbALHGOBFOYMO
MMHZO6MYd0L @OHMLY O bOGEFEJOL. dFOLMOD,
dgooooolb gbhm-ghmo  8603369mMmM3060
30bOLOOMYdIMOY ZMBBOHBEOOMIYOHMBY,
O®MIIWOE 9BIJHIOOE Fgodmgod godmyg-
6909m 0gbglL  dIBOLHGOEYMO MGFZO-
bmgooLO O 3ghMdm 306MHgdooL d0gM, 03 890-
mbgz930d0, my Logombo MOz30LO OOLOM dGOL
LaBLOMOIYOHO 06 MY LOZOMbOL FoOBY3gMHO-
29 06@M®IOF00L gozm3gmgdod dg0dmmgdd
J0OYOBOMOE® 03MIJIgOmL  3ghdm 3o6HoL
06(hgHH9LYODdY.

BDMaOOE 39030 V03900 0EINBOLAH®O-
303 MMHZObMYdMOL O LOLOIOOMMHdT0
030boLHGOBFOIMO  30HIaM®00L ©O3500L
OO JOOHYORBOMO® 00LOLYOd LObgMABoB™M
3006 m39m™o0L LOLHYIODY. gL 0ddOL 6036~
3L, ®®M3 FMJOMOGIMO J380Ym@BOMadd LO-
LOTOOMMMYOT0 VDGO 35030 VOLOLY-
00. LOLOFVOOMMYOTn VEINBOLAHGOEOYIMO
039000 dO@om Tgodmmgdd 0mJ3oL, MHMI
0INBOLAHGOEOYMO MGZOEMYOoL LOJYEOO-
30m LOJB0OBMBY OGMVIBRITIDHIM00, 0LObO OGO
04969096 99003000 Yzamo MmaL®LL @©O
dmdomogggoobomaol domo  0bhgcmHgbgdoL

Law: The History, Needs, and Future of a Complex
Relationship. Villanova Law Reviwe, 29, p. 1402.

26 Recommendation of the Committee of Ministers of
the Council of Europe to member states on alternatives
to litigation between administrative authorities and
private parties, Rec(2001)9, 5 September 2001, www.
coe.int
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©oLOBEO3O® Y3gmo agdo dbmemm@ LOLOTO-
HOMMIEY 300L. 0MB0TbYMAd Jgodmagdo
300M0B30mL dE3NbOLAHGOFOYMO MGMIObMY-
00L 3000GH®Mm BEOMOOL EOZOM330, BOE J997-
(3930@L 3obEoL dEINBOLHGOGEOIYMMO MGFO-
BMyd0oL 3oLPboLAggdMMAOL LOZOMbU.

330600L3bgem  Bemgddo  LOLOIOGHMMMd-
80 030baLHGOEOYMO V39000 OOMEIOEM-
30 Ymz3gmBmogmho omoLYOL odoMdgdL,*
0303 godmob300 LOLOIIOM™® LOLHY3OL
30OH3060m30 O LOgdgmo gobbommaol go-
§006M9d0. BOJHMOM030@ oM H030 O-
30b0LEHGOBOYMO  ©O3900(3 30, dbmMME
306MH39cm0  0bLAHOBEOOL  LOLOAdGOMMMYdT0
3Mdgmm oo 2-3 6gamo. JumH™m OO 3OHMOTNY-
0oL BOMAMOEagbL OLGYMgdYm LOJdgdg
3boGIMOmM30L EOLOOYMYOYMO OoOBY39HO-
a9go0L AOOOMYdY, BB 03YHOE bObathdmo-
30 3GMM39LOY, O™ dBManghm Jgdmbznzodo,
0mgomoggd gL goOBY39H0mYod Jgodmado
30000MmL 3oEOBY39Homgo0L godmEboYd0-
©0b6 9-12 m30L 390®93.

030boLEHGOFOYMO  ©O3900L  obbogn-
300 @OMLMOLE EVZO330MHYOYMO 3OHMOMHIO
IBROH™M 330x80m@ HOBL LMmEoOMIGHO LObOL
039030, OMEOaLOE FOFOMOMOE® 0bomMgdd
306H0L MOBbOIHOMINEOL FoMO30LYBMHdOL
LOZoMbo. EOMLMOLE OZOZ3TMYOYMO FOHI™M-
oemgdo obg3g 3O3mMaboL dbEYLbL LOZOEO-
LObOO™M O390BY, LObgMIBoGTML FbGOOOL
900600 06ODMOYMHYOOLMOD OZO3T0MgdIM™
0039099 o Lb3d V390D, HMIJMO BOGJ-
mqddo LOLOJOGOMMML FoOBY39H0eMadaL
00madd OYYm3b690em0n3 9603369mMmM30600.
aLao3LO dogoobyMYdMO 3900 396 POB-
9639mYymxizL dOoOHMMAILOFYMgdoL bgmdo-
LOB3EOMAMBOL, 30600@O6 FMJOMOJIgoL O
0930 39LOIMYOMMBY ,,3Mb03MYM FoEOT0®
80000Mb FOGHMMALOFYMIOO, O3 OOTNObOL

* oggaogobg&)oeong?n (goggbols 8%0&)(90 036(936-
3oo obobngjmo l)(I)O(DOls(bod:]é) 0560&)083630. od
dodbom dggz0dmos goggpbmm mdagmalol bo-
dogyodm l)oaoé)mgj)ml) ls(on)ol)Oodj]é) 0660(4)0'3l).
2017 Hgeob mdogmobob bogoemogdem babosddbmenm-
do Podwggbaen 0dbs — 9040 sdabolipdogoyma
©o030; 2018 Hgeml — 8329; 2019 Hgemb — 10453; 2020
Pgemlb — 8610. ob.<https:/tcc.court.ge/ka/Statistics™>
[07.06.2021]

JIBRMJOOMO ©O doH0MO® MOZ0LYJBENHOOMO
©oO(330L 93OM3YMO  3Mb396(300L EOO®ZY-
300 J90dmgod 3030A60Mm.

bodaoLOL3gMOO 0L OMYgdmgdy, I,
LOJITMNO OHOMPIBMO0L DOHOOL FOMZOMOLBO-
6900, LOLOFOOOIMMYdO MGMHOYbHOMYOYINO
b90006 H9g60376M dL3gIHY0d O 030609
00 30GOMMALOFYMAd0L boMabbo, Mol dmo-
(3030L 030D, HM3 LEOLOOOOMMYL0 JBROH™ BoO-
390 @OML YMIMOG6 HOPYMO 3oHaa™m®00L
03900, MMIMadLYOE LOTOGOMMOL Zob30-
0oMoo0LOMZ0L JgLodmmod 3MY396IbDY-
om0 8603369mMM0o0 3gmbEaL. 08 d98mbag30-
30, LOLOTOOMIMMYdN OGO HGHY6390 YOO
©oLOdTIMYdIMO  3oEOBY39homgdgdoL  30-
M9600Y, LOTIGOMMOL FOB30MOMYOODY, O3
06393L LOJ39900L HgdEa™MI 0bLEHOBbE0VT0
3oLORN3MOOL OYEOMYIMMOOL.

3OHMOMY3OL BOMTMOag6L 0EINboLHEO-
BogmMo mMaobmygdool F0aMmad ©O3x0MOL
0303300900, HOMEYLOE dETNbOLAHGOF0Y-
o MmOaObmYoo yzgmo LOZOMbL dLOHOZEY-
096 B90amadn 0bLEHOBEOOL LOLOIOGMM™MT0
003bgo30@ 030LO, GMI do;m JgLododobo
LOTOOMMHOMHN30 ODHRYIGOHOBF0O OG FOOH-
boom, ol 063930 Br3ama3n 0bLEHOBEOOL
LOLOTIO I MYO0L FOOMHZNOMIOLOE. FgLoO-
00000LOE, FOTYIOHOO Y39 0BLAHOBEOOL LOLO-
dommmmdn LOJAoL gobbomgzoL Fgodmgdo
©OL3OEIL COHM — 3-4 Bymmo O 39HO.

LOJOOM3HE ML FMLObEMdOL GOMEY-
BMO0L 3omM30MOLBNBYOOm, dBNBOLHGOEO-
Jmo ©o3900L dGEOL baosLo HobEabiEoo
boBL YLZOBL OO MHMALOFYMYO0oL LoLHYTOT0
GHgROm®A0L LOFOOMYLOL. FOOMMILOFIYIY-
00L GOIBMO®IO 0O dMmoEo3L FbmmmE Lo-
LOdoGM O™ LOLHYTOL OITRMGTOL, OGVIE
LObYEMBBORMA YoV TWIH™ML Lbgd deMHgM-
bo®h03g0dy, ®m™MIMY603 YBOYBIITYMBI6
LOLOTIGMEMYOT0 dINBOLAHGOBFOIYMO ©O-
39000  J90306900L.  FOOHMHMALOFYMIOOL
LOLHYTOBY B3O MTO ZYMOLLIMBL MbBMag-
HadoL dmazomgdol gdgoolb 89goboL, ym-
Momyd o0ydooym LEHGIYJHIGOdo Lbgo-
©obbgo LEHGOHY309d0L 39339Md0m,? dLYM

27 Davis W., Turku H., 2011. Access to Justice and
Alternative Dispute Resolution. Journal of Dispute
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LHGOHI30YOO® T9a330dM0O  obzobommm
©030L  3oEOBY39HOL dMHIMbohoYmo 3Y-
Job0H390600L LL3OOLLZO YME®TYd0, Fom M-
0oL, 3900300. 3900300 Hmym 39ambig-
39030 Jgmobbdgdolb domBo30LY O ©OZ0L
03300M00060@ doOBY39HoL  LOTHOMHdY
390dmgoo aymbL, 08 93mbgaz0d0, dboM9g00
0LOGEYOMYd90 FgLOJMYOIMOOM — EODM-
3mMb @OHM, MOLbLY O TJHoboOHARYOME MOBO-
33O MIMIM0 IO®M0gOHOMBY. FOZOMOMOQ,
LOFOOM LOALOLIYMHOL 306MBIYIMMONEOO
300mA0boMyg, LOLOFVOMMMaddn VOLYOY-
MO 03900 dOMOMOO® J3033009d0 30-
6oL MOBOIPOMOIOEOLE FOMOZOLYBNHOOLO
©O OME3960L FMmmbmazbgolL, dLY39, 3060-
LOM3OL OLEO3MOBYMO 3oLYbobBggdMmmM-
00L O30LEYd0L LOZOMbadL. ©MBbNIbYMO
BOMIMOAYoL 0Lgm LOZOMbYOL, HMIgEO3
60 3ooBYgL JIMIMIL 3oYodn. o-
g0oby®m9ogmao  LOLOFOGOMM™®M  3OHMEYLAdO
BOOOL LOFOO®M EOBYLHdPYMYO0L boGFL, Bo-
©avboE 30Mm0L IOMbMm3zcboL mmbo Bamolb 3g-
00093 ©0330Yymxzomagdolb d98mbggzoda, LO-
FOOHM ©OB9LYOYMYOOL YB93L ©3 MMbo BemoL
bo®mFOL 06OBMOYMYdL. Fg0OE00 OIHOIDO®
300Mm0Yygb900 IO M30m 39030 O OMbN3T-
6yMmO0 06OMMAaN0m 0L LOFOGO®M LOALOLI®OL
3O0MBIYOMMMO0EOL O3MIOBOMY ©O30L
ROOIMI0303 9LOdMMMY dJbHoIMHOE 0965L
300mYgb903am0. LOFOO®M LOILOLYOMO6 ©O-
3033009090 ©3900L gobbomagod 390030~
0L 3990b0d30m 3OO YOYMO YOO 0ymL
00939 3MbBOEHYBEOOMPYOMIOL 3GH0b(E030m,
OOavbyE, 08 3980mbz93030 gobbomgzol Lo-
30600 30600 30600 06GRM®TOGE00, MOE
3O06MBIYOTMMO0m OE30L VMOOLO BRM®-
30(3000. LOLOTOGOOMMM®MTI0 OMBOIBYMO LOJTY-
9000L 3obbomzd 3OMM0EbogL BBMGId30-
oL 3MWbx0YbE0OMIYOHMOOL. TJgLOoO3NLLE,
00 @OM3oLOMZOL 3gEOO(E0d JBO®M dmdbo-
™m0 ©O 9BYJHI®0 0g6900, ®7 00MLYOGOL
dbomgmo dgmobbagoo.

LOLOTOO M MYOT0  VEINBOLAHGOEFOYMO
©03900L 893306MH9d0L 30BBom, YbEO Bgogd-
360L LOZOOMBIYOM™ dOBY, BMTJMOE o
0m30mLOBOBYOL 93 M30L LOOFML F0boLEHG-

Resolution, no. 1. p.50.

MmO 3maohghob ®93mIgbEOE0dL  ©OZ30L
3006y39hoL denhH®BoHoyMmo 399ob0od3Y-
00L EOBYGMEa30d, 300600006 ML, Lobym-
360@mL 60603y, 030L YOMMOOE J3930L
0PBOMIOMMdd @aoL. 03 893mbag30odn, 0b6-
LHODHYGEOYOHO F9E0O300L EOBYBHFZd JOOMB-
390MMO030 LOMOBOEM™M (B3TMOMIOoOL Fo-
6939 893dm909m00. 3900(300L 39gob0d30L
030boLEHGOBFOIM 039080 OT330MHOO
390dem900 0ymb bgmdgabymon d9M39ho LO-
LOTOOMMMIGOOL ZOOHZVOMIYMMO0L ZOTM-
639300 J9LOTFOEGJOMOE.

0603369 m300600, M™MI 93mH™M30L LOO-
gmb 30b0LHG®MO 3MIoHgHoL ®Y3M3HoEO-
30030 gobLOBM3MOYMO O30L Fooby3gMHoL
Y439mo  0emhg®BoHhoymo 399obod3o FgLoo-
Mo 06 LogoOHMadEAL 0bLOHOHYEOI® M-
mMoO39bhHoEodL 3OBMBIYdMMdST, MY,
300MBAMAOM MO YOO 030MMOYOIMGO®IL
0INBOLAHGOEOYM MGZObMYOL ©O30L Jo-
©o06Y39hob dem@pgdmbohoymo 399060H3900L
300mygbgooL. 030LMVL, obgmo d9gobodao,
HOMam®oE 0OHOL 3900300, LogoOHMagdL 06-
LOHOBHYBFOYEO  BYamMOTGOHOE0OL 08BV,
0309003 0Mbodbym 3O Mm39LI0 dMBOBO-
mMom096 L3O 39LOTY BgoHGVIMYOHO 30MHYd0
©O 3bOG9MO FMMO30EMO3900L JOOM9ody 06
O0MH0OL EOTIMINEYOYMO FMIO3OMO3Y0O/TM-
603900.

0INBoLEHGOEOYM™ V39030 B9 0O30-
oL 399gob0H3500L Z0aMYH6900L LOBOHMLO-
momo @O LZY3HoEodIom Jgodmadd T9bs-
©b90 d3NbOLAHGOFOYMO MGIObMYd0, MOE
mO30000639 LOgoOHMYOL o33 LobobL
9a3mo390MmoE0oL. 39OhdmE, Ibo 0gd65L
30m30maLB0bgdyma JgLododobo MMmBoLdo-
90900, ®OE 0INB6OLAHGOGE0IYMM MOZOBMIHOL
BoobomoLyOL, go3mM0Ygdbmb F9EOO(30O ©O39-
00L dMLORZOMYOMOE. dLYMO Tgdoboddo Tg-
0dm900 0ymL 3900300LOMZ0L 30FOOHMZ0L
©O30MOIOIYMYd0 LOLOFOGHMHMML 309G, MY-
930 0MB0IBYMMO MYaMOdnbhHoMgoyem b
0969L LOZObMBIYOM™ OMBbYdY, MM™M3 OE-
3060LH®OEYMAO MEFZO6MI F00MML FOEO-
6Y39homgoo 0bLbHoHIYE0YH0 F9E0OE00L Fo-
0mynbdody.

030boLHGOBFOYM ©O39030 ©O30L Fo-
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©o06y39Mmob 3900300L, Hmam®E SmbgM-
BoOhoymO 099060H39000L ©0033006M9-
00 LOZoOMYOL VMBBbYmo  39JobodANL
©OMIdOMO @O JOobOhymxmomo dboMmggdol 3g-
goLydOL, 080LMZOL, HM3 EOIZZ0OMHOYMO
099060930 04mL 9RBRIIHI®0 O OINBOLEHGO-
3oy MmMmaobmgoL goyhobmb 3m®H030300,
03900 03300Md00b0 gdom OOLEGYMMO.
©030 06 0MOL O3MLOZOMO O OGO LOLOTO-
HoOMmMM 3oobyzghomadolb oMLY MOO dGOL
LOFoO ™ Yyzgmo LOZoMbdY. Logombgdo, HM3T-
9003 39003000 gOdmMYgbadom Jgodmado
300BYy30hmb 03NbaLHGOFOYMTO MMFO-
B6MyddY, OO 6O 0439L LOLOTOOMMMML EO-
00030 FLFYMOOL LOZBOE. MYPYIEO, dLOMO
06LHOHYE0YOOL 330 MHOd TMmombm3L
Log®mbommagL, EOML, LESZMYOOL, OEOT0-
063M O BOBOBLYG GLYG®LALL, B M®MIgEoQ
0bomo 89790b0d3qd0L MO63EY30 3G M39LOY.
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ABSTRACT

The role of mediation as mechanism for the amicable settlement
of disputes is growing in the modern legal sector. Mediation is an
alternative dispute resolution mechanism in modern law, and the
Committee of Ministers of the Council of Europe recommended to use it
in administrative disputes in 2001*. Mediation as the alternative dispute
resolution mechanism is actively applied in civil disputes in Georgian
legal sector, although it has not gained popularity in administrative
disputes.

Overwhelmed courts with administrative disputes and delayed
justice once again underscores the need for reform, which may consider
development of a new program to establish new mechanisms in
administrative disputes and popularize application of new mechanisms.

The use of mediation as an alternative dispute resolution mecha-
nism in administrative-legal proceedings may have prospects, given

* find. Recommendation of the Committee of Ministers of the Council of Europe to
member states on alternatives to litigation between administrative authorities and
private parties, Rec(2001)9, 5 September 2001. Official Website: www.coe.int.
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its growing popularity in civil disputes and the
methodology for resolving disputes amicably,
although this requires judicial/legislative read-
iness. The goal of the study is to consider the
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